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(i) 

QUESTION PRESENTED 
Whether the procedural safeguards of the 

Individuals with Disabilities Education Act, 20 
U.S.C. § 1400 et seq., which protect and ensure the 
rights of parents to participate in the development of 
their child’s individualized education program 
(“IEP”), are violated when a school district uni-
laterally predetermines a child’s placement before an 
IEP meeting with the parents and before an IEP has 
been  formulated. 
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PARTIES TO THE PROCEEDING 
All parties to the proceeding are identified in the 

caption. 
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PETITION FOR A WRIT OF CERTIORARI 
Petitioners Joel Hjortness, a minor, by and through 

his parents and legal guardians Eric Hjortness and 
Gail Hjortness, Eric Hjortness, and Gail Hjortness 
respectfully petition for a writ of certiorari to review 
the judgment and opinion of the United States Court 
of Appeals for the Seventh Circuit. 

OPINIONS BELOW 
The amended opinion of the court of appeals, Pet. 

App. 1a-13a, is reported at 507 F.3d 1060.  Its 
decision denying the petition for rehearing and 
rehearing en banc, Pet. App. 76a-83a, is reported at 
508 F.3d 851. 

The May 6, 2005 decision, Pet. App. 35a-75a, of the 
State of Wisconsin Division of Hearings and Appeals 
administrative law judge is unreported.  The June 27, 
2006 decision and order, Pet. App. 14a-34a, of the 
United States District Court for the Eastern District 
of Wisconsin is unreported but available at 2006 WL 
1788983 (E.D. Wis. June 27, 2006). 

JURISDICTION 
The court of appeals issued its judgment and 

opinion on August 20, 2007.  This opinion was 
amended on November 14, 2007, when Petitioners’ 
timely petition for rehearing and rehearing en banc 
was denied.  On December 17, 2007, Justice Stevens 
extended the time for filing this petition to and 
including March 13, 2008.  The jurisdiction of this 
Court is invoked pursuant to 28 U.S.C. § 1254(1). 

STATUTORY PROVISIONS INVOLVED 
20 U.S.C. § 1401(9), which provides that: 
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The term “free appropriate public education” 
means special education and related services 
that –  
. . . . 
(D)  are provided in conformity with the individu-
alized education program required under section 
1414(d) of this title. 

20 U.S.C. § 1414(d)(3)(A), which provides that:  
In developing each child’s IEP, the IEP Team . . . 
shall consider . . . (ii) the concerns of the parents 
for enhancing the education of their child . . . . 

20 U.S.C. § 1415(b), which provides that: 
The procedures required by this section shall 
include the following: 
(1)  An opportunity for the parents of a child with 
a disability to . . . participate in meetings with 
respect to the identification, evaluation, and 
educational placement of the child, and the 
provision of a free appropriate public education 
to such child . . . . 

STATEMENT OF THE CASE 
This case raises a fundamentally important 

question of federal education law about whether a 
school district can circumvent the procedural 
safeguards of the Individuals with Disabilities 
Education Act (“IDEA”), 20 U.S.C. § 1400 et seq., by 
predetermining a child’s placement in a public school 
before the meeting with the parents where the 
parents and district members are required to develop 
an individualized education program (“IEP”) for the 
child.   
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In the decision below, a deeply divided panel of the 
Seventh Circuit held that a school district did not 
engage in impermissible predetermination when 
there were uncontested findings of fact that it 
unilaterally made a public school placement 
determination prior to the IEP meeting with the 
parents and prior to the formulation of the child’s 
IEP.  This holding conflicts with the clear holdings of 
other circuits that such predetermination is a 
procedural violation of the IDEA.  Indeed, in a 
dissent from denial of rehearing en banc, Judge 
Ripple warned that “[u]nless this situation is 
corrected swiftly, the result will be a drastic 
disruption in the administration of the statutorily 
mandated consultative procedure between parents 
and school officials and a significant dilution of 
parental rights to participate in the education of their 
child.”  Pet. App. 83a (Ripple, J., dissenting). 

This Court should grant the petition in order to 
resolve this conflict and to prevent the IDEA’s 
procedural safeguards from becoming a meaningless 
formality.  The court of appeals’ decision enables 
school districts unilaterally to choose public school 
placement and then hold an IEP meeting and draft 
an IEP that justifies that placement.  This backward 
process denies parents the statutorily required 
opportunity to participate in the creation of their 
child’s IEP and in the subsequent placement 
determination based on that IEP.   

Importantly, the backward process also jeopardizes 
the child’s right to a free and appropriate education.  
The purpose of the IEP process is for the school 
district, with the involvement of the parents, to 
gather information about the child’s unique needs, 
consider various options, and then make a placement 
determination based on all of this information and 
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the goals and objectives specified in the IEP.  If the 
school district determines placement before it has the 
proper foundation, then there is an unacceptable risk 
that it will deny the child an appropriate placement.  
It is for this reason that the IDEA’s procedural 
safeguards are critically important. 

Under the decision below, however, parents can be 
deprived of a real opportunity for meaningful 
participation in the placement determinations for 
their children.  This Court’s intervention therefore is 
necessary to ensure that all school districts 
collaborate with parents in meaningful IEP meetings 
to ensure individualized placement determinations, 
not just to reiterate unilateral and preordained 
determinations.  

A. Statutory Background. 
Congress enacted the IDEA in response to a 

longstanding concern that “the educational needs of 
millions of children with disabilities were not being 
fully met because . . . the children did not receive 
appropriate educational services.”  20 U.S.C. 
§ 1400(c)(2); see also Bd. of Educ. v. Rowley, 458 U.S. 
176, 179 (1982) (noting Congress’ concern that “a 
majority” of disabled children in the United States 
did not receive appropriate educational services).  
The IDEA was intended to remedy this concern by 
“ensur[ing] that all children with disabilities have 
available to them a free appropriate public education” 
and by “ensur[ing] that the rights of children with 
disabilities and parents of such children are 
protected.”  20 U.S.C. § 1400(d)(1)(A) & (B).  See 
Winkelman ex rel. Winkelman v. Parma City Sch. 
Dist., 127 S. Ct. 1994, 2000 (2007) (citing these goals). 

This Court consistently has recognized the critical 
importance of the IDEA’s procedural protections.  



 

 

5

 

Rowley, 458 U.S. at 205 (“the importance Congress 
attached to these procedural safeguards cannot be 
gainsaid”).  A key purpose of the statutorily 
mandated process is to ensure the rights of parents to 
participate in educational decisions regarding their 
disabled child.  See, e.g., 20 U.S.C. § 1415(b)(1) 
(parents must be given the opportunity to examine all 
records relating to their child and “to participate in 
meetings with respect to the identification, 
evaluation, and educational placement of the child, 
and the provision of a free appropriate public 
education to such child”); Winkelman, 127 S. Ct. at 
2000-01 (discussing numerous IDEA provisions that 
“mandate or otherwise describe parental 
involvement”).  In particular, this Court has 
recognized the importance of parental participation 
in the development of the IEP that is mandated for 
each child:1 

It seems to us no exaggeration to say that 
Congress placed every bit as much emphasis 
upon compliance with procedures giving parents 
and guardians a large measure of participation 
at every stage of the administrative process, see, 
e.g., §§ 1415(a)-(d), as it did upon the 
measurement of the resulting IEP against a 
substantive standard. 

Rowley, 458 U.S. at 205-06; see also id. at 206 
(Congress concluded “that adequate compliance with 
the procedures prescribed would in most cases assure 

                                            
1 The IEP is a detailed, written statement that must include a 

description of the child’s present levels of educational 
performance, measurable annual goals and specific short-term 
objectives, and a statement of the services to be provided to the 
child.  20 U.S.C. § 1414(d)(1)(A).    
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much if not all of what Congress wished in the way of 
substantive content in an IEP”).   

Parental participation in the development of the 
IEP is of fundamental importance under the IDEA 
because the IEP is the “primary vehicle” for 
implementing the statute’s underlying goals.  Honig 
v. Doe, 484 U.S. 305, 311 (1988).  Accordingly, 
Congress provided that the team that develops the 
IEP must include the parents, 20 U.S.C. 
§ 1414(d)(1)(B)(i), and must consider “the concerns of 
the parents for enhancing the education of their 
child,” id. § 1414(d)(3)(A)(ii).  In addition, the IEP 
team must “revise[] the IEP as appropriate” to 
address information about the child provided by the 
parents.  Id. § 1414(d)(4)(A)(ii).  Parents are entitled 
to administrative and judicial review of the IEP.  Id. 
§ 1415(f), (i)(2); Winkelman, 127 S. Ct. at 2002 
(parents enjoy “enforceable rights” at the 
administrative stage and in federal court).  In light of 
these robust procedural protections, this Court has 
concluded that “[t]he IEP proceedings entitle parents 
to participate not only in the implementation of 
IDEA’s procedures but also in the substantive 
formulation of their child’s educational program.”  Id. 
at 2004; see also Schaffer ex rel. Schaffer v. Weast, 
546 U.S. 49, 53 (2005) (“Parents and guardians play a 
significant role in the IEP process.”). 

The school district must provide the free 
appropriate public education “in conformity with” the 
child’s IEP.  20 U.S.C. § 1401(9).  In particular, the 
child’s educational placement must be “based on the 
child’s IEP.”  34 C.F.R. § 300.116(b)(2) (formerly 
§ 300.552(b)(2)).  Finally, parents must be members 
of “any group that makes decisions on the educational 
placement of their child.”  20 U.S.C. § 1414(e).    
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B. Factual Background.2   
Eric and Gail Hjortness are the parents of Joel 

Hjortness, who was born on August 27, 1990.  Pet. 
App. 38a.  Joel has been diagnosed with severe 
behavioral and emotional disabilities, including at 
various times “obsessive compulsive disorder, 
Tourette’s disorder, attention deficit/hyperactivity 
disorder, autistic spectrum disorder, oppositional 
defiant disorder, and anxiety disorder.”  Id. at 39a.  
Though quite bright, Joel’s disorders “manifest 
themselves in a wide range of problem behaviors that 
interfere with his learning and the learning of 
others,” including difficulties with social communi-
cation and understanding social cues.  Id. 

Joel attended public schools in the Neenah Joint 
School District (“the District”) until May 2003, when 
his parents withdrew him “because they believed the 
District was not appropriately addressing [his] 
behaviors that were manifestations of his disabili-
ties.”  Pet. App. 39a.  They eventually enrolled him at 
the Sonia Shankman Orthogenic School (“SSOS”) in 
Chicago, which is “a coeducational residential treat-
ment program for children in need of support for 
behavioral and emotional issues” that employs small 
class sizes.  Id. at 42a. 

In November of 2003, the IDEA required the 
District to conduct a three-year reevaluation of Joel.  
Pet. App. 40a.  To this end, a team was formed to 
gather data and assess Joel’s educational needs.  In a 
meeting held on February 26, 2004, which included 
the parents, the team “identified the proposed testing 
to be conducted.”  Id. at 41a.  On March 12, 2004, 
three members of the team (none of whom had 
                                            

2 This factual statement is taken from the ALJ’s findings of 
fact. 
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worked with Joel) visited SSOS to observe Joel and 
interview staff who had worked with him.  Id. at 42a-
44a.  The reevaluation meeting was held on March 
17, 2004, with the parents present.  Id. at 44a-45a.  
Based on the data and evaluations, the participants 
concluded that Joel met the special education criteria 
for autism and for other health impairment (“OHI”).  
Id. at 45a.   

The formal meeting to develop Joel’s IEP was held 
on April 22, 2004, with Mrs. Hjortness in attendance.  
Pet. App 47a.  At the beginning of the meeting, the 
District representative who led the meeting explained 
that the discussion “would not be guided by the 
existing IEP” – which had been developed before 
there was a significant focus on Joel’s autism and 
before Joel went to SSOS – and that the team 
intended to start “from scratch.”  Id. at 48a.  
Notwithstanding the stated intention to craft a new 
IEP, only one specific annual goal was discussed at 
the meeting and “no specific short term objectives 
were identified.”  Id.  The final phase of the meeting 
involved “determining” Joel’s placement, even though 
at the time of that discussion, “specific goals had 
largely not yet been articulated, and no short term 
objectives had been crafted.”  Id. 

With respect to placement, the members of the IEP 
team all agreed that Joel needed a small class size, 
but when Mrs. Hjortness asked the District to specify 
“an approximate class size” that it could offer, the 
District demurred.  Pet. App. 49a.  Mrs. Hjortness 
also asked that SSOS be considered as a placement.  
Id. at 50a.  The District representative “dismissed 
this as an appropriate consideration . . . unless it 
were first determined that [the] IEP could not be 
implemented in the District schools.”  Id.  Ultimately, 
SSOS “was not considered” as a possible placement 
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because the IEP team “determined” that the IEP 
could be implemented in the District schools.  Id.; see 
also id. (the District representative later stated that 
having “determined” that the IEP could be 
implemented in District schools, “there were no other 
options to consider”). 

After the IEP team meeting, District staff members 
wrote and finalized the IEP without any participation 
by the parents.  Pet. App. 51a.  That document makes 
plain that the school district had little interest in 
developing new approaches for Joel or in recognizing 
his substantial progress at SSOS, and instead merely 
re-worked the prior, stale IEP.  The finalized IEP 
included four annual goals and several short term 
objectives in support of each goal.  Id. at 51a-52a.  Of 
the four annual goals, only one “was explicitly 
discussed at the IEP meeting”; the remaining three 
goals were virtually “identical” to the goals in the 
previous IEP.  Id. at 51a.  The short term objectives 
in support of each goal “were not specifically 
discussed or crafted at the IEP meeting”; instead, 
most of these objectives were “substantially identical” 
to the corresponding objectives in the previous IEP.  
Id. at 52a.  The District had given no indication at 
the IEP meeting, however, “that the goals and 
objectives in the IEP being developed would be 
substantially the same as the goals and objectives 
contained in the preceding IEP.”  Id.   

The District mailed the IEP to the Hjortnesses, 
along with a formal offer to place Joel in District 
schools.  Pet. App. 55a.  They rejected the placement 
offer, and Joel continued to attend SSOS.  Id. at 55a, 
56a-57a.  
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C. Proceedings Below. 
Due Process Hearing Before ALJ.  On June 18, 

2004, the Hjortnesses filed a request for a due process 
hearing with the State of Wisconsin Division of 
Hearings and Appeals, seeking  reimbursement for 
the costs of Joel’s placement at SSOS.  Following a 
five-day hearing and briefing by the parties, the ALJ 
found that the IEP offered by the District was 
substantively appropriate and reasonably designed to 
provide Joel with a free appropriate public education.  
Pet. App. 56a, 72a. 

It also found, however, that the District had 
violated the Hjortnesses’ procedural rights in two 
critical and related respects, and that these 
procedural violations denied Joel a free appropriate 
public education.  First, the ALJ found that the 
District “entered the IEP meeting having predeter-
mined that the placement of the Student under the 
IEP to be developed at the meeting would be in the 
District schools,” and that this “predetermination of 
the placement denied the Parents meaningful 
participation in the IEP process.”  Pet. App. 51a, 56a.  
Second, the ALJ found that “[t]he District’s formu-
lation of the goals and objectives [of the IEP] wholly 
outside the IEP team meeting, without the Parents 
participating, denied the Parent[s] meaningful 
participation in development of this essential compo-
nent of the IEP, and constitutes a denial of a free 
appropriate public education.”  Id. at 65a.  Taking 
these findings together, the ALJ found that the 
process was completely backward:  “The conclusion is 
inescapable that the drafters of the IEP, knowing 
that the placement determination was for a small 
group setting in the District schools, endeavored to 
craft goals and short term objectives that fit this 
placement determination.”  Id. at 64a. 
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With respect to predetermination, the ALJ noted 
that “[t]he most compelling circumstance supporting 
this finding is that the District determined the 
placement to be in the District schools before it 
formulated the goals and objectives that were to be 
included in the IEP.”  Pet. App. 66a.  In this regard, 
the ALJ noted that “[p]lacement  must be determined 
‘based on the child’s IEP,’” and that it therefore “is 
premature to make a placement determination before 
an IEP is completed.”  Id. (citing 34 C.F.R. § 300.552).  
The ALJ also relied on the fact that “the District 
steadfastly refused to consider the Parent’s request 
that the District consider placement at SSOS.”  Id.; 
see also id. (the District representative at the IEP 
meeting “would permit no discussion of SSOS as a 
placement”).  

Based on these procedural violations, the ALJ 
ordered the District to reimburse the Hjortnesses for 
the costs of Joel’s tuition at SSOS for the 2004-05 
ordinary school year ($26,788.32).  Pet. App. 73a.  
The ALJ did not order reimbursement for Joel’s room 
and board because he concluded that a residential 
placement was not necessary to provide him with an 
appropriate education.  Id. 

District Court Decision.  Both parties sought 
judicial review in the United States District Court for 
the Eastern District of Wisconsin.  Pet. App. 14a-34a.  
The district court accepted the administrative record 
developed by the ALJ and did not take any additional 
evidence.  It reversed the portions of the ALJ decision 
concluding that the District had committed 
procedural violations of the IDEA, which had denied 
Joel a free appropriate public education.  Id. at 33a-
34a.  Accordingly, the district court reversed the 
reimbursement award.  Id.    
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On the predetermination issue, the court held that 
it could not “reconcile ALJ Coleman’s ruling with his 
other findings and with the requirements of the 
IDEA.”  Pet. App. 27a.  The district court then cited 
the District’s statutory obligation to “mainstream 
Joel to the maximum extent appropriate,” id. (citing 
20 U.S.C. § 1412(a)(5)(A)), and stated that “the 
District had no obligation to consider placing Joel at 
SSOS unless and until it concluded that he could not 
receive a free and appropriate public education in 
district schools.”  Id. at 27a.  In sum, the district 
court concluded: 

The District determined, and the ALJ found, 
that Joel could receive a free and appropriate 
public education in district schools.  Having so 
concluded, the District was entitled to draft an 
IEP that assumed Joel would be educated in the 
District’s schools, and was not required to 
consider placement at SSOS. 

Id. at 28a (citation omitted). 
Seventh Circuit Decision.  A split panel of the 

Seventh Circuit upheld the district court’s decision.  
With respect to predetermination, the panel held: 

The ALJ found that the school district made its 
decision to place Joel in public school before the 
IEP was written.  However, the IDEA requires 
that the school district educate Joel with his 
nondisabled peers to the “greatest extent 
appropriate.”  20 U.S.C. § 1412(a)(5)(A).  Recog-
nizing that we owe great deference to the ALJ’s 
factual findings, we find that the IDEA actually 
required that the school district assume public 
placement for Joel.  Thus, the school district did 
not need to consider private placement once it 
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determined that public placement was appropri-
ate. 

Pet. App. 10a.3   
Judge Rovner dissented.  On the predetermination 

issue, she noted that the ALJ’s factual finding that 
predetermination had occurred unquestionably was 
not “clearly erroneous.”  Pet. App. 11a.  She further 
noted that the IDEA’s mainstreaming presumption 
“does not permit a school district to circumvent the 
procedures that Congress has mandated by 
predetermining that a disabled student should be 
placed in one of its own schools” because “[a] 
placement decision is to be based on the IEP.”  Id.  
Ultimately, she argued that in this case, the IEP 
process “served merely to justify a placement decision 
that the District made unilaterally before IEP 
meetings with the parents were convened,” which is 
exactly what decisions of several circuits “said is 
forbidden.”  Id. at 12a-13a (citing cases). 

Dissent From Denial of Rehearing En Banc.  
The Seventh Circuit denied rehearing en banc, over 

                                            
3 The court of appeals majority inexplicably asserted that 

“[t]he Hjortnesses have not argued that the school district’s 
placement was not based on the IEP, in violation of 34 C.F.R. 
§ 300.552(b)(2).”  Pet. App. 7a n.2.  Whether or not the 
Hjortnesses cited that regulation, the court of appeals itself 
acknowledged that they claimed that their procedural rights 
under the IDEA were violated because “the school district made 
its placement decision before the IEP was written.”  Id. at 7a 
(emphasis added).  If the placement decision preceded the 
formulation of the IEP, as the ALJ found, then it necessarily 
could not have been “based on” that not-yet-existing written 
statement, as required by the regulation.  See also id. at 37a 
(the issues identified by the parents included whether the IEP 
was procedurally deficient because the IEP objectives “were 
crafted after” the IEP team determined placement). 
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the vigorous dissent of Judge Ripple and three other 
judges.  Pet. App. 76a-83a.  The dissent asserted that 
the panel’s “approval of predetermination”  created a 
clear circuit split.  Id. at 80a-81a, 83a (analyzing 
cases).  In this regard, the dissent argued that the 
process sanctioned by the panel majority gave school 
districts “an incentive to start with a desired result 
and work backwards to develop an IEP with only the 
minimal goals that are achievable by the preselected 
placement.”  Id. at 82a.  The dissent further argued 
that the panel majority improperly invoked the 
IDEA’s mainstreaming provision because, although 
“[t]he school district may presume placement in a 
public school,” it “may not predetermine placement 
there” without consultation with the parents.  Id. 
(emphasis in original).  The dissent concluded by 
looking to this Court and noting that “[u]nless this 
situation is corrected swiftly, the result will be a 
drastic disruption in the administration of the 
statutorily mandated consultative procedure between 
parents and school officials and a significant dilution 
of parental rights to participate in the education of 
their child.”  Id. at 83a.   

REASONS FOR GRANTING THE PETITION 
The decision below conflicts with other circuits’ 

holdings that a school district commits a procedural 
violation of the IDEA by predetermining a child’s 
placement before the IEP meeting with the parents 
and before the formulation of the child’s IEP.  The 
Seventh Circuit here found no procedural error 
despite the ALJ’s findings that the District made a 
placement decision before formulating the IEP with 
the participation of the parents.  The inconsistency 
between the holdings of the Seventh Circuit and 
other circuits will entangle both parents and school 
districts in complex litigation regarding the role that 
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the IEP process plays in determining a child’s 
placement.  The decision also raises a fundamentally 
important question of federal education law about the 
process that must be employed when the school 
district proposes a public school placement that the 
parents oppose.  For these reasons, this case merits 
review.  

I. THE DECISION BELOW CONFLICTS WITH 
NUMEROUS DECISIONS OF OTHER 
COURTS OF APPEALS THAT A SCHOOL 
DISTRICT CANNOT PREDETERMINE 
PLACEMENT BEFORE A CHILD’S IEP IS 
FORMULATED WITH PARENTAL INPUT. 

Other courts of appeals consistently have held that  
a school district commits a procedural violation of the 
IDEA when it determines a child’s placement before 
the IEP is formulated with the participation of the 
parents.  In Spielberg ex rel. Spielberg v. Henrico 
County Public Schools, 853 F.2d 256, 259 (4th Cir. 
1988), for example, the Fourth Circuit held that a 
school district committed a procedural violation of the 
Education of All Handicapped Children Act (the 
statutory precursor to the IDEA) when district 
officials determined a child’s educational placement 
“and then developed an IEP to carry out their 
decision.”  The court of appeals explained that the 
regulations require “that placement should be based 
on the IEP.”  Id. (citing 34 C.F.R. § 300.552).  It then 
concluded that the school district’s decision to place 
the child at a public school “before developing an IEP 
on which to base that placement” violated this 
regulation, as well as “the spirit and intent of the 
EHA, which emphasizes parental involvement.”  Id.  
In sum, the court of appeals concluded that “[a]fter 
the fact [parental] involvement is not enough.”  Id.  It 
further held that by committing this procedural 
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violation, the school district had failed to provide the 
child with a free appropriate public education.  Id. 

The Sixth Circuit similarly found that a school 
district committed a procedural violation of the 
IDEA, and deprived a child of a free appropriate 
public education, when it “pre-decided” not to offer a 
child a private education program, “regardless of any 
evidence concerning [the child’s] individual needs and 
the effectiveness of his private program.”  Deal v. 
Hamilton County Bd. of Educ., 392 F.3d 840, 857 (6th 
Cir. 2004).  The court of appeals concluded that 
school district personnel “did not have open minds” at 
the meetings with the parents because they “refused 
even to discuss the possibility of providing” the 
parents’ suggested program.  Id. at 858.  It further 
held that “[a] placement decision may only be 
considered to have been based on the child’s IEP 
when the child’s individual characteristics, including 
demonstrated response to particular types of 
educational programs, are taken into account.”  Id. at 
859.  See also Nack ex rel. Nack v. Orange City Sch. 
Dist., 454 F.3d 604, 610 (6th Cir. 2006) (“Predeter-
mination amounts ‘to a procedural violation of the 
IDEA.’”) (quoting Deal). 

Other courts of appeals also have held that 
predetermination of placement violates the IDEA’s 
clear procedural requirement that parents participate 
in the development of the IEP and the subsequent 
placement determination.  See W.G. v. Bd. of Trs., 
960 F.2d 1479, 1484 (9th Cir. 1992) (school district 
“clearly did not comply with the procedures required 
by the IDEA” when it “proposed an IEP that would 
place [the student] in a preexisting, predetermined 
program,” “assumed a ‘take it or leave it’ position at 
the [IEP] meeting” and “no alternatives to that 
program were considered” despite the objections of 
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the parents); see also Fuhrmann ex rel. Fuhrmann v. 
E. Hanover Bd. of Educ., 993 F.2d 1031, 1036 (3d Cir. 
1993) (excluding parents from the development of the 
IEP or the placement process would constitute 
procedural violations of the IDEA) (citing Spielberg); 
Schoenbach v. Dist. of Columbia, No. 05-1591, 2006 
WL 1663426, at *5 (D.D.C. June 12, 2006) (“Predeter-
mination of school placement constitutes a procedural 
violation of the IDEA.”) (citing Spielberg and Deal).4    

The court of appeals’ ruling below is  wholly at odds 
with all of these decisions.  The ALJ found that the 
District “entered the IEP meeting having predeter-
mined that the placement of the Student under the 
IEP to be developed at the meeting would be in the 
District schools.”  Pet. App. 51a; see also id. at 66a 
(“the District entered the IEP team meeting having 
made up its mind to place the Student in a small 
group setting in the District schools under whatever 
IEP was formulated”).  In making these findings, the 
ALJ relied on the fact that “the District steadfastly 
refused to consider the Parent’s request that the 
District consider placement at SSOS.”  Id.; see also 
id. (the District representative “would permit no 
discussion of SSOS as a placement”).   

                                            
4 The Seventh Circuit previously seemed to recognize these 

principles, holding in Board of Education v. Ross, 486 F.3d 267, 
274 (7th Cir. 2007), that a school district would “violate the 
IDEA” if its IEP meetings with the parents “were nothing but an 
elaborate effort to ratify a [placement] decision that the District 
had already made without their input.”  The court’s refusal to 
rehear the instant case en banc suggests that Ross may not have 
continuing vitality.  To be sure the conflict between Ross and the 
instant case is no reason to grant certiorari, but the confusion 
created by the panel here in the Seventh Circuit coupled with 
the clear conflict with other circuits underscores the need for 
“swift” resolution by this Court. 
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The court of appeals did not reject or overturn any 
of these findings.  See Pet. App. 78a n.1 (“[t]he panel 
majority appears to have assumed the ALJ’s finding 
that predetermination had occurred”).  As a result, 
the court of appeals’ holding that the District did not 
commit a procedural violation of the IDEA in this 
case conflicts with the holdings of other courts of 
appeals that school districts cannot unilaterally make 
placement determinations before the IEP meetings 
with the parents, and then adopt “take it or leave it” 
positions at those meetings and refuse to consider 
alternatives proposed by the parents.  The outcome in 
this case simply cannot be reconciled with the 
findings of procedural violations in Spielberg, Deal, 
and W.G. 

Moreover, the District impermissibly predeter-
mined Joel’s placement before his IEP was written or 
substantially developed.  See Pet. App. 56a (“The IEP 
had not been substantially developed by the IEP 
team before the IEP [team] determined that the 
placement under the yet to be developed IEP would 
be in the District’s schools”).  The ALJ specifically 
found (and the court of appeals did not disavow) that 
SSOS “was not considered” as a possible placement at 
the IEP team meeting because the IEP team 
“determined” that the IEP could be implemented in 
the District schools.  Id. at 50a; see also id. (the 
District representative later stated that having 
“determined” that the IEP could be implemented in 
District schools, “there were no other options to 
consider”). 

But the IEP was not yet written, and its core goals 
and objectives not yet formulated, when this 
“determin[ation]” was made at the IEP meeting.  
Joel’s IEP did not exist until after the meeting, when 
the District drafted the IEP and formulated its goals 
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and objectives without the involvement of the 
parents.  As a result, the District’s placement deter-
mination cannot have been “based on” the not-yet-
existing IEP, and the IEP can only be viewed as an 
after-the-fact justification of that determination.  As 
Judge Rovner pointed out in her dissent, this back-
ward process, which forecloses meaningful parental 
involvement, is “exactly” what the courts in Spielberg 
and Deal “said is forbidden.”  Pet. App. 12a-13a. 

There is no merit to the court of appeals’ suggestion 
that the District’s refusal to consider the parents’ 
proposed private placement at the IEP meeting was a 
permissible application of the Act’s presumption in 
favor of mainstreaming.  See Pet. App. 10a (citing 20 
U.S.C. § 1412(a)(5)(A)).  Indeed, the court of appeals’ 
analysis on this point improperly conflates sub-
stantive and procedural protections under the IDEA 
in a way that diminishes parental rights and will 
create considerable confusion for all parties involved 
in the IEP process.  It is true as a substantive matter 
that school districts are required to place students in 
the least restrictive environment possible.  20 U.S.C. 
§ 1412(a)(5)(A).  It is also true that a school district 
has no obligation under the IDEA to provide private 
school placement if it can provide a free appropriate 
education to a student in its own facilities.  See id. 
§ 1412(a)(10)(C)(i) (school district has no obligation to 
reimburse parents for the costs of a private education 
if it made a free appropriate education available to a 
student in the district’s schools but the parents 
unilaterally elected private placement); see also Sch. 
Comm. of the Town of Burlington v. Dep’t of Educ., 
471 U.S. 359, 369 (1985) (the IDEA contemplates that 
“education will be provided where possible in regular 
public schools”). 
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But pursuant to the IDEA’s procedural require-
ments, the inquiry and determination as to whether a 
proposed public placement will in fact provide the 
child with a free appropriate education must involve 
the parents and must be based on a fully developed 
and properly formulated IEP.  See, e.g., 20 U.S.C. 
§ 1415(b)(1) (parents must have the opportunity “to 
participate in meetings with respect to the 
identification, evaluation, and educational placement 
of the child, and the provision of a free appropriate 
public education to such child”); id. § 1414(d)(1)(B)(i) 
(the IEP team must include the parents); id. § 1414(e) 
(parents must be members of “any group that makes 
decisions on the educational placement of their 
child”); id. § 1401(9) (school district must provide the 
free appropriate public education “in conformity with” 
the child’s IEP); 34 C.F.R. § 300.116(b)(2) (formerly 
§ 300.552(b)(2)) (a child’s educational placement must 
be “based on the child’s IEP”).   

Under this statutory scheme, it is impossible for the 
school district to know, and improper for it to 
“determine,” whether public placement is appropriate 
prior to holding the IEP meeting and receiving the 
input of the parents and other members of the IEP 
team.  It is also impossible for the school district 
properly to determine whether public placement is 
appropriate without assessing the child’s current 
levels of educational performance and formulating 
the annual goals and objectives that are contained in 
the IEP.  Only after gathering the necessary facts 
and formulating the content of the IEP, in 
consultation with the parents, can the IEP team have 
before it the statutorily required basis for determin-
ing whether the public schools can provide an 
appropriate education.  In sum, a school district 
cannot unilaterally determine that public school 
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placement will provide the child with a free 
appropriate education.  Instead, the district must 
consider the concerns of the parents on that issue and 
on whether private alternatives should be considered.    

The court of appeals’ conclusion that a school 
district does not engage in impermissible predeter-
mination when it unilaterally makes a public school 
placement determination prior to the IEP meeting 
with the parents and prior to the formulation of the 
child’s IEP puts the Seventh Circuit at odds with its 
sister circuits, none of which has recognized any such 
public placement exception to the rule against 
predetermination.  Accordingly, the decision below 
creates a different legal rule for resolving predeter-
mination claims in the Seventh Circuit, at least when 
the school district’s predetermination involves public 
placement, which will yield different outcomes.  The 
prospect that parents in the Seventh Circuit who 
challenge procedures used to make placement 
determinations face a different legal regime than 
parents in other circuits, and therefore that their 
children will have fundamentally different 
protections under the IDEA, is intolerable and 
warrants review by this Court.   
II. THE COURT OF APPEALS’ PREDETER-

MINATION RULING POSES AN ISSUE OF 
FUNDAMENTAL IMPORTANCE TO FED-
ERAL EDUCATION LAW. 

The court of appeals’ conclusion that school 
districts do not engage in impermissible predeter-
mination when they unilaterally make public school 
placement determinations prior to IEP meetings with 
the parents and prior to the formulation of IEPs also 
poses an “important question” of federal education 
law that warrants this Court’s attention.  See Sup. 
Ct. R. 10(c).    
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The court of appeals essentially created an excep-
tion to the rule against predetermination in cases 
where the school district proposes public placement 
but the parents advocate private placement.  As 
shown above, this exception is fundamentally at odds 
with the procedural requirements of the statute.  
These requirements – which apply in all cases and to 
all children – mandate a cooperative process with 
parental input into the formulation of the IEP, 
followed by a team decision concerning an appropri-
ate placement.  This process recognizes the unique 
role of the parents in offering critical insights into the 
nuances of their child’s disability and the child’s 
responses to different educational settings.  The 
parents’ perspective, as Congress recognized, enables 
the school district to design an educational program 
and to make placement determinations that address 
the unique needs of the disabled child.  By holding 
that this process does not apply when the school 
district proposes public placement – an exception that 
has no basis in the statutory text – the court of 
appeals contravenes the IDEA’s fundamental purpose 
by diminishing the critical role that Congress has 
designed for parents.      

Significantly, if the decision below is left standing, 
school districts will be able to use the presumption in 
favor of public school placement to short circuit the 
IEP process.  By simply taking the position that 
public school placement is appropriate, school 
districts will be able to arrive at an IEP meeting with 
this predetermined decision and then draft an IEP 
that justifies this decision.  This unilateral – and 
backward – process effectively eliminates any 
meaningful parental involvement and any meaning-
ful discussion of private school placement.  If school 
districts can “determine” that public placement is 
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appropriate prior to the IEP meeting, then they can 
avoid attempts by parents or experts to voice contrary 
views that public placement is not appropriate and 
that private placement is necessary for the school 
district to fulfill its statutory obligations to the child.  
Silencing parents in this way would be detrimental to 
the best interests of the disabled children that the 
IDEA is designed to protect.  Given the complex 
educational needs of some disabled children, it is 
crucial that parents have an opportunity to discuss 
alternate placements and that their views be 
considered by the school district. 

Accordingly, this case poses a fundamentally 
important question about how placement determin-
ations are to be made under the IDEA.  The court of 
appeals’ decision creates needless confusion for all 
participants concerning the role that parents play in 
the process, particularly when the parents oppose a 
school district’s proposed public school placement.  It 
is essential that school districts, parents and other 
participants have a clear understanding of how the 
process is supposed to work and what is required of a 
school district before it makes a determination on a 
disabled student’s placement.  Without such an 
understanding, IEP proceedings will be increasingly 
contentious and will generate fact-intensive litigation 
as parties challenge uncertain and varying 
procedures used to reach results in individual cases.  
This Court should grant the petition to address these 
fundamentally important and recurring questions of 
federal education law.  

*    *    *    * 
The implications of the issues raised in this case 

are enormous.  The IDEA affects millions of children, 
parents, and educators.  In 2006, school systems 
served 6,693,279 children between the ages of 3 and 
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21 under the IDEA.  U.S. Office of Special Educ. 
Programs, Part B Annual Report tbl.1-1, available at 
https://www.ideadata.org/tables30th/ar_1-1.xls 
(updated July 15, 2007).  Nearly 50,000 teachers 
provide special education instruction.  U.S. Office of 
Special Educ. Programs, Part B Annual Report tbl.3-
1, available at https://www.ideadata.org/tables30th/ 
ar_3-1.xls (updated July 17, 2007) (Fall 2005).  In 
addition, from 2001 to 2006, funding for IDEA grants 
to States increased by 68%, from $6.3 billion to $10.6 
billion.  Exec. Office, Fiscal Year 2007 Budget:  
Department of Education 81 (2006), available at 
http:/ /www.gpoaccess.gov/usbudget/fy07/pdf/  
budget/education.pdf. 

These figures, however, present only part of the 
picture.  Numerous parents devote countless hours to 
preparing for and attending IEP meetings.  Under 
the clear requirements of the statute, the IEP team 
meeting is supposed to provide the parents with a 
real and meaningful opportunity to discuss their 
child’s educational program, to raise concerns about 
how best to educate their child, and to discuss an 
appropriate placement to achieve that goal.  Under 
the Seventh Circuit’s legal standard, however, 
parents’ participation becomes purely formalistic and 
children may be denied a free and appropriate 
education.  In this case, Joel Hjortness and his 
parents would have received very different treatment 
by the school district if they lived in Richmond, 
Virginia or Nashville, Tennessee.  That is an 
intolerable situation that should be corrected now. 
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CONCLUSION 
For the foregoing reasons, the petition for a writ of 

certiorari should be granted. 
         Respectfully submitted, 
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1a 
APPENDIX A 

UNITED STATES COURT OF APPEALS 
SEVENTH CIRCUIT 

———— 

No. 06-3044 

———— 

JOEL HJORTNESS, A Minor, by and Through his 
Parents and Legal Guardians ERIC HJORTNESS and 
GAIL HJORTNESS, ERIC HJORTNESS, and GAIL 
HJORTNESS,  

Plaintiffs-Appellants, 

v. 

NEENAH JOINT SCHOOL DISTRICT, 
Defendant-Appellee. 

———— 

Argued Jan. 18, 2007 
Decided Aug. 20, 2007 

Amended Nov. 14, 2007 

———— 

Before BAUER, MANION, and ROVNER, Circuit 
Judges. 

BAUER, Circuit Judge. 

Joel Hjortness and his parents brought a due 
process claim against the Neenah Joint School 
District (“the school district”) for denying Joel a “free 
appropriate public education,” in violation of the 
Individuals with Disabilities Education Act (“IDEA”) 
20 U.S.C. § 1415.  An administrative law judge 
(“ALJ”) found in favor of the Hjortnesses, and the 
district court reversed by granting the school dis- 
trict’s motion for summary judgment.  We affirm. 



2a 
I.  Background 

Joel has been diagnosed at various times with 
obsessive compulsive disorder, Tourette’s disorder, 
attention deficit/hyperactivity disorder, autistic spec- 
trum disorder, oppositional defiant disorder, and 
anxiety disorder.  Despite these disorders, he is 
exceptionally bright with an IQ of 140. 

Until May 2003, Joel attended public school at 
Shattuck Middle School in the Neenah Joint School 
District,1 where he and his parents resided.  In May 
2003, Joel’s parents withdrew him from Shattuck 
because they believed that the school district was not 
adequately addressing his behavioral needs.  His 
parents enrolled him in private school:  first, at  
the Kennan Academy in Menasha, Wisconsin until 
January 2004, and thereafter as a residential student 
at the Sonia Shankman Orthogenic School (“SSOS”) 
in Chicago, Illinois. 

In November 2003, the school district began its 
process of reevaluating Joel, as required by law.  The 
school district planned to gather data and then to 
meet with Joel’s parents to develop an individualized 
education plan (“IEP”) for Joel. On March 12, 2004, a 
school psychologist, an occupational therapist, and an 
autism resource teacher from the school district 
observed Joel at SSOS and interviewed SSOS staff 
who had worked with him.  Based on this observation 
and the results of other tests, the team concluded 
that Joel met the special education criteria for 
autism, other health impairment, and emotional 
behavioral disability. 

                                                 
1 At Shattuck, Joel maintained a grade point average of 3.5 as 

a regular education student. 
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The school district next developed an IEP for Joel. 

On April 22, 2004, the school district’s special 
education director, a regular education teacher from 
Neenah High School and Shattuck Middle School, a 
special education teacher from each of these schools, 
a other health impairment consultant, and the three 
district staff members who had visited SSOS, Joel’s 
mother, and her attorney met to develop the IEP. At 
the IEP meeting, the team discussed Joel’s strengths 
and weaknesses.  The team also discussed general 
goals for Joel’s education, which included giving Joel 
instruction in a small group setting.  They identified 
one specific goal:  that Joel would raise his hand at 
least 50% of the time when appropriate.  No other 
specific goals or short-term objectives were identified 
at the meeting. 

After the IEP meeting, school district staff pre- 
pared Joel’s IEP for May 17, 2004 through May 16, 
2005.  The IEP specified four goals:  (1) Joel will 
demonstrate appropriate hand raising procedures 
50% of the time in class; (2) Joel will increase his 
ability to follow directions given by authority figures 
by 50%, as measured by a teacher monitoring system; 
(3) Joel will increase his ability to interpret a situ- 
ation and respond appropriately in 50% of situations, 
as measured by a monitoring system; and (4) Joel will 
increase his ability to respond appropriately when in 
competitive situations 50% of the time, as measured 
by a staff monitoring system. Of the four goals, only 
the first was explicitly discussed at the IEP meeting.  
The remaining goals were identical to the goals in 
Joel’s previous IEP, except that the percentages 
specified were lower than the percentages identified 
in the preceding IEP, and the short term objectives in 
support of each goal varied from the short term 
objectives in the preceding IEP. 
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On June 18, 2004, Joel’s parents requested a due 

process hearing to seek reimbursement for placing 
Joel at SSOS.  The ALJ found that the school district 
complied with the substantive requirements of the 
IDEA by providing Joel with an IEP that was 
reasonably calculated to provide him with some 
meaningful educational benefit.  The ALJ also found 
that the school district had committed a procedural 
violation of the IDEA because Joel’s IEP was not 
substantially developed and the school district had 
decided to place Joel in its school before the IEP 
meeting, thereby denying him a free appropriate 
public education.  As a result, the ALJ ordered  
the school district to reimburse the Hjortnesses 
$26,788.32 for the cost of Joel’s private school 
placement.  The school district and the Hjortnesses 
both appealed this decision to the district court.  The 
school district moved for summary judgment, which 
the district court granted.  The Hjortnesses filed this 
timely appeal. 

II.  Discussion 

Whether a school district has offered a free appro- 
priate public education to a disabled student is a 
mixed question of law and fact.  Heather S. v. State of 
Wisconsin, 125 F.3d 1045, 1053 (7th Cir.1997).  We 
review the administrative record and the district 
court’s findings of fact deferentially, and we review 
questions of law de novo.  Bd. of Educ. v. Ross, 486 
F.3d 267, 270 (7th Cir.2007). 

The IDEA requires that the school district, as a 
recipient of federal education funds, provide children 
with disabilities a free appropriate public educa- 
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tion in the least restrictive environment.  Id. at 273.  
Specifically, the IDEA provides: 

To the maximum extent appropriate, children 
with disabilities, including children in public or 
private institutions or other care facilities, are 
educated with children who are not disabled,  
and special classes, separate schooling, or other 
removal of children with disabilities from the 
regular educational environment occurs only 
when the nature or severity of the disability of a 
child is such that education in regular classes 
with the use of supplementary aids and services 
cannot be achieved satisfactorily. 

20 U.S.C. § 1412(a)(5)(A).  The IDEA requires that 
the state determine what is uniquely “appropriate” 
for each child’s education by preparing an IEP 
developed through the joint participation of the local 
education agency, the teacher, and the parents.  An 
IEP is defined as “a written statement for each child 
with a disability that is developed, reviewed, and 
revised in accordance with section 1414(d) of this 
title.”  20 U.S.C. § 1401(14).  A child’s placement 
must be based on the IEP. 34 C.F.R. § 300.552(b)(2).  
The statute assures the parents an active and mean- 
ingful role in the development or modification of their 
child’s IEP. Ross, 486 F.3d at 274.  The statute 
imposes both a substantive obligation and a proce- 
dural obligation on the state.  Id. at 273-74. 

A.  Substantive Compliance 

The Hjortnesses first assert that Joel’s IEP was 
substantively inadequate because it failed to fully 
identify Joel’s disabilities and his resulting needs, his 
present levels of educational performance, and his 
annual goals and short term objectives.  We disagree. 
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To be substantively appropriate, the IEP must be 

formulated so that Joel would receive the “basic floor 
of opportunity [, consisting of] access to specialized 
instruction and related services which are individ- 
ually designed to provide educational benefit to 
[him].”  Bd. of Educ. v. Rowley, 458 U.S. 176, 201, 
102 S.Ct. 3034, 73 L.Ed.2d 690 (1982).  To accomplish 
this, the IDEA requires, among other things, that the 
IEP include “a statement of the child’s present levels 
of educational performance, including-(1) how the 
child’s disability affects the child’s involvement and 
progress in the general curriculum. . . .”  20 U.S.C.  
§ 1414(d)(1)(A)(I). 

As the ALJ indicated, considering that medical 
professionals have demonstrated difficulty in pin- 
pointing Joel’s disorders, it is unreasonable to expect 
the school district to do better in determining Joel’s 
predominant or existing medical disorders.  The 
school district properly considered the various medi- 
cal diagnoses and educational assessments in deter- 
mining that Joel met the criteria for autism and 
other health impairments. 

Joel’s “present levels of educational performance” 
did not reflect his current performance because cur- 
rent data was unavailable. Joel had not been 
attending school at the school district for almost a 
year, and SSOS was still in the process of observing 
Joel to gain insight on his behaviors.  The school 
district gathered all the current information they 
could-by visiting SSOS, observing Joel, and meeting 
with his current teachers-and incorporated that data 
into his IEP. 

Further, the Hjortnesses failed to present any 
evidence that Joel would not benefit educationally 
from the goals in his IEP. The goals and short term 
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objectives were targeted to develop his social skills 
and would have provided Joel with some meaningful 
educational benefit.  It was appropriate for the IEP to 
contain substantially similar goals and objectives as 
were contained in the preceding IEP. 

B.  Procedural Compliance 

The Hjortnesses next assert that Joel’s IEP was 
procedurally inadequate because (1) the IEP was 
written without Joel’s parents’ participation in the 
development of its goals and objectives, (2) the IEP 
was written without an SSOS representative at the 
IEP meeting, and (3) the school district made its 
placement decision before the IEP was written.2  We 
disagree. 

Procedural flaws do not require a finding of a 
denial of a free appropriate public education.  How- 
ever, procedural inadequacies that result in the loss 
of educational opportunity result in the denial of a 
free appropriate public education.  Ross, 486 F.3d  
at 276. 

Considerable time was spent in multiple IEP 
conferences at which Joel’s parents and their advo- 
cate participated.  At several times during these 
conferences, the team attempted to set specific goals 
and objectives, but the Hjortnesses insisted that “the 
issue on the table [was whether the school district 
would] pay for [Joel] to be at Sonia Shankman where 
he needs to be.”  The school district arguably should 
have held a second IEP meeting to review the goals 
and objectives that were not discussed at the 

                                                 
2 The Hjortnesses have not argued that the school district’s 

placement was not based on the IEP, in violation of 34 C.F.R.  
§ 300.552(b)(2). 
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meeting.  However, this procedural violation does not 
rise to the level of a denial of a free appropriate 
public education.  The record does not support a 
finding that Joel’s parents’ rights were in any 
meaningful way infringed. 

We note that this determination in no way con- 
travenes our decision in Ross.  In Ross, the parents of 
a girl with Rett syndrome3 alleged, inter alia, that 
they were denied a meaningful opportunity to par- 
ticipate in the modification of their daughter’s IEP, 
which constituted a procedural violation of the IDEA. 
486 F.3d at 274.  The Ross Court affirmed the district 
court’s holding that the parents did in fact have  
a meaningful opportunity to participate in the 
comprehensive review of their daughter’s situation 
and IEP, referencing a 32-page conference summary 
report of the seminal meeting at which they par- 
ticipated.  Id. at 275.  The consensus reached at the 
end of that meeting was to change the girl’s 
placement; a decision that the girl’s parents opposed.  
Id. However, the Court held that just because the 
placement was contrary to the parents’ wishes, it 
does not follow that the parents did not have an 
active and meaningful role in the modification of 
their daughter’s IEP, as required by the IDEA. See 
id. at 274-75. 

 

                                                 
3 Rett syndrome is a “neurodevelopmental disorder charac- 

terized by normal early development followed by loss of pur- 
poseful use of the hands, distinctive hand movements, slowed 
brain and head growth, gait abnormalities, seizures, and mental 
retardation.”  Ross, 486 F.3d at 269 (quoting National Institute 
of Neurological Disorders and Stroke, Rett Syndrome Fact 
Sheet, http://www.ninds.nih.gov/disorders/rett/detail_rett.htm? 
ccs=print). 
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In this case, it is not that Joel’s parents were 

denied the opportunity to actively and meaningfully 
participate in the development of Joel’s IEP; it was 
that they chose not to avail themselves of it.  Instead 
of actively and meaningfully participating in the dis- 
cussions at multiple IEP meetings, the Hjortnesses 
refused to talk about anything other than “[whether 
the school district would] pay for [Joel] to be at Sonia 
Shankman where he needs to be.”  As a result, the 
school district was left with no choice but to devise a 
plan without the meaningful input of Joel’s parents.  
Under these circumstances, the parents’ intran- 
sigence to block an IEP that yields a result contrary 
to the one they seek does not amount to a violation of 
the procedural requirements of the IDEA. To hold 
otherwise would allow parents to hold school districts 
hostage during the IEP meetings until the IEP yields 
the placement determination they desire. 

Turning to the Hjortnesses’ next argument, the 
IDEA did not require the school district to have an 
SSOS representative at the IEP meeting.  A private 
school representative is only required to attend the 
meeting if the school district placed the child in the 
private school, see 34 C.F.R. § 300.349, which was not 
the case here.  Even though they were not required to 
do so, the school district made quite an effort to 
ensure input from SSOS. The school district sent  
a team to SSOS to visit and interview Joel and  
his teachers.  The school district also offered Joel’s 
parents alternative meeting dates in an effort to 
allow them to invite SSOS to attend or participate  
by telephone.  Even the resulting IEP included data 
from past evaluations, current observations, and 
teacher data that was supplied by SSOS. The school 
district also repeatedly offered to reconvene the 
meeting once more data from SSOS was available. 
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Finally, we turn to the appellants’ main challenge-

that the school district denied Joel a free appropriate 
public education because it predetermined Joel’s 
placement.  The ALJ found that the school district 
made its decision to place Joel in public school before 
the IEP was written.  However, the IDEA requires 
that the school district educate Joel with his non- 
disabled peers to the “greatest extent appropriate.”  
20 U.S.C. § 1412(a)(5)(A).  Recognizing that we owe 
great deference to the ALJ’s factual findings, we find 
that the IDEA actually required that the school 
district assume public placement for Joel. Thus, the 
school district did not need to consider private 
placement once it determined that public placement 
was appropriate. 

We find that the district court did not err in finding 
that the IEP was reasonably calculated to provide 
Joel with some meaningful education benefit and 
that the school district did not deny Joel a free 
appropriate public education. 

III.  Conclusion 

For the foregoing reasons, we AFFIRM the judg- 
ment of the district court. 
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ROVNER, Circuit Judge, dissenting. 

With respect, I believe that two procedural flaws in 
the IEP process compel reversal of the judgment.   
The ALJ found that before school officials met with 
Mrs. Hjortness to begin discussing the 2004-05 IEP, 
the school district already had “made up its mind to 
place the Student in a small group setting in the 
District schools under whatever IEP was formu- 
lated.”  R. 1 at 24; id. at 16 ¶ 32; see also id. at 23.  
The ALJ also found that most of the goals and short-
term objectives incorporated into the IEP were 
determined after the April 22, 2004 meeting attended 
by Joel’s mother and therefore were arrived at 
without the parents’ input.  Id. at 16 ¶¶ 33-35; id. at 
23.  Neither of these factual findings was clearly 
erroneous, and together they amply support the 
ALJ’s conclusion that Joel’s parents were deprived of 
meaningful participation in the IEP process and that 
Joel was deprived of a free appropriate public 
education. 

The IDEA’s presumption in favor of educating a 
disabled student with his nondisabled peers (see ante 
at 1066, citing 20 U.S.C. § 1412(a)(5)(A)) does not 
permit a school district to circumvent the procedures 
that Congress has mandated by predetermining that 
a disabled student should be placed in one of its own 
schools.  A placement decision is to be based on the 
IEP. 34 C.F.R. § 300.116(b)(2) (formerly § 300.552).  
The IEP is the “primary vehicle” for implementing 
the underlying goals of the statute.  Honig v. Doe, 484 
U.S. 305, 311, 108 S.Ct. 592, 597, 98 L.Ed.2d 686 
(1988); see also id. at 311, 108 S.Ct. at 598 (Congress 
“envision[ed] the IEP as the centerpiece of the stat- 
ute’s education delivery system for disabled chil- 
dren.”).  It is the IEP that assesses the student’s 
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current educational performance, articulates a set of 
annual goals and short-term objectives in furtherance 
of those goals, and identifies the special education 
and other services necessary to help the student 
achieve those goals.  20 U.S.C. § 1414(d)(1)(A);  
Honig, 484 U.S. at 311, 108 S.Ct. at 597-98.  A 
placement decision that is made before the IEP is 
drafted renders what Congress meant to be “the 
centerpiece of the statute’s education delivery system 
for disabled children,” id. at 311, 108 S.Ct. at 598, a 
meaningless formality.  See Bd. of Educ. of Township 
High Sch. Dist. No. 211 v. Ross, 486 F.3d 267, 274 
(7th Cir.2007) (if it were true that IEP meetings with 
parents “were nothing but an elaborate effort to 
ratify a decision that the District had already made 
without their input . . . then it would violate the 
IDEA”); Deal v. Hamilton County Bd. of Educ., 392 
F.3d 840, 859 (6th Cir.2004); Spielberg v. Henrico 
County Public Schools, 853 F.2d 256, 259 (4th 
Cir.1988).  Predetermination of a child’s placement 
necessarily renders irrelevant what happens next in 
terms of meetings between school officials and the 
child’s parents.  Even if Joel’s parents had been more 
cooperative with District officials in the IEP process, 
as my colleagues suggest they should have been, see 
ante at 1065, it would have made no difference given 
that the District, as the ALJ found, had already 
decided where to place him.  Whatever opportunities 
Mr. and Mrs. Hjortness were given to participate in 
the development of the IEP, and however substan- 
tively appropriate the IEP was on its face, the IEP 
process in this case served merely to justify a 
placement decision that the District made unilat- 
erally before IEP meetings with the parents were 
convened.  That is exactly what this court in Ross  
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(and our sister circuits in Deal and Spielberg) said is 
forbidden.  486 F.3d at 274. 

Likewise, an IEP that is drafted largely in the 
absence of a student’s parents is not the product of 
the interactive process that Congress required.  See, 
e.g., W.G. v. Bd. of Trustees of Target Range School 
Dist. No. 23, 960 F.2d 1479, 1485 (9th Cir.1992).  The 
fact that Joel’s parents were involved in the process 
prior to the development of the IEP (see ante at  
1065) is beside the point.  The fact is, they were not 
actually involved in preparing the IEP, nor was the 
full IEP team reconvened for the parents’ input once 
school officials had completed the plan.   It is no 
answer to say that Joel’s parents did not object to the 
ex parte drafting of the IEP once it was presented to 
them.  See R. 33 at 14.  That was not their burden.   
See W.G., 960 F.2d at 1485.  As the ALJ rightly 
observed, “it was the obligation of the District to 
recognize the procedural flaw[ ] and offer the Parents 
the opportunity to participate meaningfully in the 
development of the annual goals and objectives, and 
thereafter to discuss placement under the IEP as 
then appropriately developed.”  R. 1 at 23. 

Because the procedure followed by the school 
district in this case was inconsistent with the core 
goals and requirements of the IDEA, I would reverse 
the district court’s judgment and sustain the ALJ’s 
determination that Joel’s parents are entitled to 
reimbursement for the tuition they paid for Joel’s 
private education in the 2004-05 school year. 

I respectfully dissent. 
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APPENDIX B 

UNITED STATES DISTRICT COURT  
E.D. WISCONSIN 

———— 

Nos. 05-C-0648, 05-C-0656 

———— 

JOEL HJORTNESS, a minor, by and through his 
parents and legal guardians ERIC and GAIL 
HJORTNESS, 

Plaintiffs, 

v. 

NEENAH JOINT SCHOOL DISTRICT, 
Defendant. 

———— 

June 27, 2006. 

———— 

David J. Winkel, Winkel Law Office, Neenah, WI, 
Stephen Walker, Stephen Walker Attorney at Law, 
Beachwood, OH. 

Bradley D. Armstrong, Lori M. Lubinsky, for 
Defendant. 

———— 

DECISION AND ORDER 

WILLIAM C. GRIESBACH, District Judge. 

In this consolidated action, both parties seek 
judicial review of the May 6, 2005, decision of 
Administrative Law Judge William S. Coleman, Jr., 
of the Wisconsin Department of Hearings and 
Appeals following a due process hearing under the 
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Individuals with Disabilities Education Act (“IDEA”), 
20 U.S.C. §§ 1401 et seq. Following an extensive 
hearing and briefing by the parties, ALJ Coleman 
found that, although the individualized education 
plan offered by the School District was substantively 
appropriate, the School District had violated the 
Parents’ procedural rights under the IDEA. Based  
on this finding, the ALJ ordered the District to 
reimburse the Parents $26,788.32 of the more than 
$100,000 they had sought toward the cost of placing 
their son at a private school in Chicago. In their 
action for judicial review, the Parents claim that the 
ALJ erred in failing to award them the full cost of 
private school placement, as well as related travel 
expenses they incurred and attorney’s fees. The 
District, on the other hand, challenges the ALJ’s 
finding that it violated the Parents’ procedural rights 
and claims they are entitled to no relief whatsoever. 
The case is presently before the court on the Parents’ 
motion for judgment on the administrative record 
and the District’s motion for summary judgment. For 
the reasons stated below, the Parents’ motion will be 
denied and the District’s motion will be granted. 

BACKGROUND 

Joel Hjortness, who was born on August 27, 1990, 
is an exceptionally bright student with an IQ of 140. 
(IEP Meeting, Disc # 1, Track 18.) However, he has 
disabilities that manifest themselves in a wide range 
of problem behaviors that interfere with his learning 
and the learning of others. At various times, he has 
been diagnosed with obsessive compulsive disorder, 
Tourette’s disorder, attention deficit/hyperactivity 
disorder, autistic spectrum disorder, oppositional de-
fiant disorder, and anxiety disorder. (Decision of Ad-
ministrative Law Judge William J. Coleman, Jr., 
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dated May 6, 2005 ¶ 3.) In August 2003, an exam- 
ining psychiatrist described him as “a child with a 
complex neuropsychiatric disturbance that compro- 
mises his ability to self regulate his attention and 
concentration, suppress irrelevant perseverance idea- 
tion and to defuse and divert antisocial/inappro- 
priate impulses.” (Id.) A teacher who was involved 
with Joel during the latter half of 2003 described him 
as having “significant deficits in the area of social 
communication.” (Id.) 

Joel and his parents reside in the area served by 
the Neenah Joint School District. Until May 2003, 
Joel attended public schools in the District. Joel was 
in the seventh grade during the 2002-2003 school 
year. He maintained a grade point average of 3.5 as a 
regular education student at the Shattuck Middle 
School and was on the honor roll for the three 
quarters he completed. (Decision ¶ 2.) However, in 
May 2003, Joel’s parents withdrew him from 
Shattuck because they believed the District was not 
adequately addressing Joel’s behaviors that were 
manifestations of his disabilities. His parents 
thereafter enrolled him in the Kennan Academy in 
the Menasha area until January 2004, when they 
enrolled him as a residential student at the Sonia 
Shankman Orthogenic School (SSOS) in Chicago, 
Illinois. (Decision ¶ 1.) SSOS is a coeducational 
residential treatment program for children in need of 
support for behavioral and emotional issues. Its 
academic program employs small class sizes taught 
by certified special education teachers. Students live 
in dormitories in groups of up to seven students, in 
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which at least one counselor is present at all times.1 

(Decision ¶ 10.) 

On November 13, 2003, the District offered to 
complete a three-year reevaluation of Joel as re-
quired by law. (Decision ¶ 5.) An initial meeting to 
discuss testing to be used in the evaluation was set 
for January 14, 2004, but was postponed at the 
Parents’ request so that personnel from SSOS could 
be present. Ultimately, however, it appeared SSOS 
representatives were unable to be present and 
instead District personnel visited SSOS. On March 
12, 2004, a school psychologist, an occupational 
therapist, and an autism resource teacher from the 
District visited SSOS to observe Joel and to interview 
staff who had worked with him. (Id. ¶¶ 11-13.) At a 
March 19, 2004, Multi-Disciplinary meeting, based in 
part on this observation, as well as the results of 
other tests that had been preformed, the reevaluation 
team concluded the Joel met the special education 
criteria for autism and other health impairment 
(OHI) (Id. ¶ 15.) The team also concluded that Joel 
met the educational criteria for emotional behavioral 
disability (EBD) (Id. ¶ 16.) However, because of the 
Parents’ objections, the District chose not to identify 
EBD as an additional disability. 

Having reevaluated Joel, the District was next 
tasked with developing an individualized education 
plan (IEP) for him. The IEP team meeting convened 
on April 22, 2004. The team included the District’s 
special education director, one regular education 
teacher each from Neenah High School and Shattuck 
Middle School, one special education teacher each 

                                                 
1 It appears, however, that SSOS also offers day programs to 

some students. (Docket # 13 at 129.) 
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from those same schools, an OHI consultant, and the 
three district staff members who had visited SSOS.  
(Decision ¶ 21.) Joel’s mother attended the meeting 
with her attorney. After discussing Joel’s strengths 
and weaknesses, the parties proceeded to discuss, in 
general terms, goals and short-term objectives for 
Joel’s education. While the parties did identify one 
specific goal-namely, that Joel would raise his hand 
at least 50% of the time when appropriate-no other 
specific goals or short-term objectives were identified 
at the IEP team meeting. (Id. ¶ 24-25.) All the 
participants agreed that Joel needed instruction at a 
small group setting; however, the District declined to 
specify how many students “small” entailed, despite 
Joel’s mother’s request for clarification. (Id. ¶¶ 27-
28.) Joel’s mother also indicated that she believed 
Joel needed extended school year (ESY) services to 
avoid regression in his social skills. The District did 
not consider such services for the summer of 2004, 
but indicated a willingness to revisit the issue upon 
receiving additional baseline information about Joel 
from SSOS. (Id. ¶ 30.) 

After the IEP meeting, District staff who were 
members of the IEP team prepared the IEP for the 
period May 17, 2004, through May 16, 2005. The IEP 
specified four goals. Only the first of these-use of 
appropriate hand raising procedures 50% of the time-
had been specifically addressed at the IEP meeting. 
(Decision ¶ 33.) The short-term objectives in support 
of these goals were, for the most part, derived from 
Joel’s previous IEP and were not discussed at the IEP 
meeting. (Id. ¶ 34.) The District sent the IEP and 
formal notice of placement of Joel at Shattuck Middle 
School, effective May 17, 2004, to the Parents on 
April 30, 2004. (Id. ¶¶ 42-43; see also Exs. 515-516.) 
On May 4, 2004, the Parents formally rejected the 
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placement offer. (Ex. 518.) By letter dated May 6, 
2004, the Parents stated that the IEP did not address 
their concerns, and asked the District to reconsider 
placing Joel at SSOS. The Parents stated that if the 
District was unwilling to modify the IEP to address 
their concerns, they would keep Joel at SSOS and 
seek reimbursement for the cost of his education 
there. (Ex. 517.) The District did not formally 
respond to this letter. On June 18, 2004, the Parents 
filed a request for a due process hearing to seek 
reimbursement for placing Joel at SSOS. (Decision  
¶ 44.) 

The due process hearing was originally scheduled 
for August 30, 2004, but the hearing dates were 
vacated at the request of the Parents so that they 
could seek review of the order of the ALJ denying the 
request of their out-of-state attorney, Stephen 
Walker, to represent them pro hac vice in the State 
proceedings. ALJ William Coleman of the Wisconsin 
Department of Hearings and Appeals entered an 
order denying Attorney Walker’s request on July 21, 
2004, on the ground that hearing officers appointed 
to conduct due process hearings under Wis. Stat.  
§ 115.80 are not authorized to permit non-resident 
attorneys who are not members of the Wisconsin Bar 
to engage in the practice of law in Wisconsin. 
However, ALJ Coleman noted that the denial of 
Attorney Walker’s request would not prevent him 
from accompanying the parents to the hearing and 
advising them in the capacity of a person “with 
special knowledge or training with respect to the 
problems of children with disabilities,” as permitted 
under Wis. Stat. § 115.80(3), 20 U.S.C. § 1415(h)(1), 
and 34 C.F.R. § 300.509(a)(1). It appears Attorney 
Walker did not seek further review of ALJ Coleman’s  
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ruling at that time, and the hearing was finally set 
for January 2005. 

On January 11, 2005, a due process hearing 
commenced before ALJ Coleman, and after five days 
of testimony, was completed on February 25, 2005. 
Briefing was completed on April 8, 2005, and ALJ 
Coleman rendered his decision on May 6, 2005. He 
found that the IEP was “objectively reasonably 
calculated to provide [Joel] with a free appropriate 
public education in the least restrictive context” and 
that Joel did not require ESY services to receive a 
free appropriate public education. (Decision at 19-22; 
¶¶ 45, 46.) ALJ Coleman also found, however, that 
the IEP team had not substantially developed the 
IEP, nor held the IEP meeting, before it decided to 
place Joel in the District’s schools. (Id. at 16-19; 
¶¶ 47-48.) He held that this denied the Parents 
meaningful participation in the IEP process. (Id.) 
ALJ Coleman also found that the District’s failure to 
discuss three of the four goals, or any of the short-
term objectives, in detail at the IEP meeting “denied 
the parents meaningful participation in development 
of this essential component of the IEP process.” (Id. 
at 17.) He held that in light of the fact that the goals 
and objectives were drafted after the IEP meeting, 
the District should have offered to reconvene the IEP 
meeting to discuss them. (Id.) 

ALJ Coleman held that the premature placement 
determination and the failure to discuss goals and 
objectives specifically at the IEP meeting or 
thereafter constituted procedural violations of the 
IDEA that denied Joel a free and appropriate public 
education. (Decision at 17, 19, 22.) As a remedy for 
these violations, he ordered the District to reimburse 
the Parents $26,788.32, or 80% of the cost of annual 
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tuition at SSOS of $33,485.40. ALJ Coleman reduced 
tuition reimbursement by 20% because he concluded 
that the Parents had not shown ESY services for the 
summer of 2004 to be necessary. He also found the 
evidence insufficient to establish that a residential 
placement at SSOS was necessary to give Joel a  
free and appropriate public education and therefore 
denied reimbursement of those expenses attributable 
to room and board.2 (Decision at 22.) 

ANALYSIS 

Whether the District has satisfied the require-
ments of the IDEA is a mixed question of law and 
fact. Murphysboro v. Ill. State Bd. of Educ., 41 F.3d 
1162, 1166 (7th Cir.1994). On issues of law, the ALJ 
is entitled to no deference. Dale M. ex rel. Alice M. v. 
Board of Educ., 237 F.3d 813, 817 (7th Cir.2001). On 
issues of fact, however, the district court must accord 
“due weight” to the ALJ’s decision. Bd. of Educ. v. 
Rowley, 458 U.S. 176, 206 (1982). The party 
challenging the ALJ’s factual findings bears the 
burden of proof. Heather S. v. State of Wisconsin, 125 
F.3d 1045, 1052 (7th Cir.1997). In deciding whether 
the challenging party meets that burden, the district 
court “(i) shall receive the records of the administra-
tive proceedings; (ii) shall hear additional evidence at 
the request of a party; and (iii) basing its decision on 
the preponderance of the evidence, shall grant such 
relief as the court determines is appropriate.” 20 
U.S.C. § 1415(i)(2)(B). “[W]here[, as here,] the district 
court does not take new evidence and relies solely  
on the administrative record, it owes considerable 

                                                 
2 Apparently Joel is attending a public school outside the 

Neenah Joint School District during the 2005-2006 school year 
(Parents’ Resp. at 3), though no specificity is provided. 
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deference to the hearing officer, and may set aside 
the administrative order only if it is ‘strongly 
convinced that the order is erroneous.’ This level of 
review is akin to the standards of clear error or 
substantial evidence.” Alex R. v. Forrestville Valley 
Cmty. Unit Sch. Dist. # 221, 375 F.3d 603, 611-612 
(7th Cir.2004) (quoting School Dist. v. Z.S., 295 F.3d 
671, 675 (7th Cir.2002)).3 

The IDEA requires the District, as a recipient of 
federal education funds, to provide children with 
disabilities a free appropriate public education 
(FAPE) in the least restrictive environment. 20 
U.S.C. § 1412(1). A FAPE is an education that is 
“specially designed to meet the unique needs of the 
handicapped child, supported by such services as are 
necessary to permit the child ‘to benefit’ from the 
instruction.” Murphysboro, 41 F.3d at 1166 (quoting 
Rowley, 458 U.S. at 189). The District is not required, 
however, to educate each handicapped child to his or 
her highest potential. Id. 

 

                                                 
3 The Parents have moved to strike the District’s motion for 

summary judgment or, in the alternative, to treat it as one for 
judgment on the administrative record. (Docket # 26.) The 
District, by contrast, claims that it is the Parents’ motion that is 
inappropriately titled. (Docket # 29 at 2-3.) The court declines to 
join the argument over semantics. As the Seventh Circuit has 
explained, “the term ‘summary judgment’ in the context of an 
IDEA case has a different meaning than it has in a typical Rule 
56 motion.” Alex R., 375 F.3d at 611. Under the IDEA, “[t]he 
motion for summary judgment is simply the procedural vehicle 
for asking the judge to decide the case on the basis of the 
administrative record.” Heather S., 125 F.3d at 1052 (quoting 
Hunger v. Leininger, 15 F.3d 664, 669 (7th Cir.1994), cert. 
denied, 513 U.S. 839 (1994)). That being said, the court will 
deny the parents’ motion to strike. 
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The cornerstone of the IDEA is the development 
and implementation of the IEP Honig v. Doe, 484 
U.S. 305, 311 (1988).20 U.S.C. § 1414(d)(1)(A)(i)  
sets forth the required components of an IEP, which 
include 

(I) a statement of the child’s present levels of 
academic achievement and functional performance, 
including- 

(aa) how the child’s disability affects the child’s 
involvement and progress in the general education 
curriculum; 

*   *   * 

(cc) for children with disabilities who take 
alternate assessments aligned to alternate achieve-
ment standards, a description of benchmarks or 
short-term objectives; 

(II) a statement of measurable annual goals, 
including academic and functional goals, designed  
to- 

(aa) meet the child’s needs that result from the 
child’s disability to enable the child to be involved in 
and make progress in the general education 
curriculum; and 

(bb) meet each of the child’s other educational 
needs that result from the child’s disability; 

(III) a description of how the child’s progress 
toward meeting the annual goals described in 
subclause (II) will be measured and when periodic 
reports on the progress the child is making toward 
meeting the annual goals (such as through the use  
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of quarterly or other periodic reports, concurrent with 
the issuance of report cards) will be provided. 

*   *   * 

See also 34 C.F.R. §§ 300.347. Parents have the 
right to be members of “any group that makes 
decisions on the educational placement of their 
child,” 20 U.S.C. § 1414(f), including the team that 
produces the IEP. 20 U.S.C. § 1414(d)(1)(B). School 
districts are responsible for ensuring that parents are 
afforded an opportunity to participate at each IEP 
meeting. 34 C.F.R. § 300.345(a). 

In evaluating an IEP under the IDEA, the court 
must consider whether “(1) the school district 
followed the IDEA’s procedures and (2) the IEP is 
reasonably calculated to enable the child to receive 
educational benefits [i.e., to receive a free and 
appropriate public education].” Alex R., 375 F.3d at 
613. When a district produces a substantively flawed 
IEP-that is, an IEP that does not enable the student 
to receive a free and appropriate public education- 
the district has violated the IDEA and the student 
and his parents are entitled to relief, which may 
include the costs of an appropriate private placement. 
Florence County Sch. Dist. Four v. Carter by and 
through Carter, 510 U.S. 7, 15 (1993). Generally, 
procedural flaws only entitle the parents to relief 
when they result in the loss of educational oppor-
tunity. Heather S., 125 F.3d at 1059. 

As an initial matter, the District challenges ALJ 
Coleman’s holding that any procedural violations of 
the IDEA that infringed the Parents’ opportunity to 
participate in the IEP formulation process resulted in 
the denial of a free and appropriate public education 
to Joel. In Heather S., the Seventh Circuit approv-
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ingly cited the Ninth Circuit’s holding in W.G. v. Bd. 
of Trustees, 960 F.2d 1479 (9th Cir.1992), that 

[p]rocedural flaws do not automatically require a 
finding of a denial of a [free and appropriate 
public education]. However, procedural inade-
quacies that result in the loss of educational 
opportunity . . . clearly result in the denial of a 
[free and appropriate public education]. 

Id. at 1484. In the omitted portion of the quotation, 
the Ninth Circuit went on to say that procedural 
inadequacies that “seriously infringe the parents’ 
opportunity to participate in the IEP formulation 
process” also result in the denial of a free and 
appropriate public education. Id. The District 
correctly points out that the Seventh Circuit has 
never explicitly adopted this language from W.G. In 
fact, in Evanston Community Consol. Sch. Dist. No. 
65 v. Michael M., 356 F.3d 798, 804 (7th Cir.2004), 
the Court declined the parents’ request that it “adopt 
the rest of the W.G. language,” finding instead that 
“[t]he record does not support a finding that the 
parents’ rights were in any meaningful way in-
fringed.” Id. Thus, at the time the ALJ issued his 
decision, it was an open question in this Circuit 
whether a procedural violation that seriously in-
fringes the parents’ opportunity to participate in the 
IEP formulation process constitutes the denial of a 
FAPE, even if the court can otherwise conclude that 
the resulting IEP is appropriate.4 

                                                 
4 Effective July 1, 2005, Congress amended the IDEA to 

specifically provide that a hearing officer may find that child did 
not receive a FAPE on the basis of a procedural violation if  
the violation “significantly impeded the parents’ opportunity 
to participate in the decisionmaking process regarding the pro-
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The proposition that serious infringement of 
parents’ opportunity to participate in the IEP 
formulation process can amount to a denial of a free 
and appropriate public education is well-supported, 
however, by case law from other circuits, see, e.g., 
Roland M. v. Concord Sch. Comm., 910 F.2d 983, 994 
(1st Cir.1990); Hall by Hall v. Vance County Bd. of 
Educ., 774 F.2d 629, 635 (4th Cir.1985), and by 
regulations adopted by the Department of Education. 
See 20 U.S.C. § 1415(f)(3)(E)(ii) (“In matters alleging 
a procedural violation, a hearing officer may find that 
a child did not receive a free appropriate public 
education only if the procedural inadequacies . . . 
significantly impeded the parents’ opportunity to 
participate in the decisionmaking process. . . .”). 
Supreme Court precedent also provides implicit 
support. See Rowley, 458 U.S. at 205-206 (“It seems 
to us no exaggeration to say that Congress placed 
every bit as much emphasis upon compliance with 
procedures giving parents and guardians a large 
measure of participation at every stage of the 
administrative process . . . as it did upon the 
measurement of the resulting IEP against a substan-
tive standard.”). In light of this authority and given 
Congress’ recent amendments of IDEA, this court 
does not question the ALJ’s conclusion that 
procedural inadequacies that seriously infringe the 
parents’ opportunity to participate in the IEP 
formulation process can result in the denial of a free 
and appropriate public education to the child. 

The question, however, is whether such inadequa-
cies are present in this case. ALJ Coleman found  
that they were in two respects-first, the District’s 
                                                 
vision of a free appropriate public education to the parents’ 
child.” 20 U.S.C. § 1415(f)(3)(E)(ii)(II). 
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arguably premature determination of Joel’s place-
ment, and second, the District’s failure to reconvene 
the IEP team after it formulated the goals and 
objectives outside the presence of the Parents. With 
respect to the former supposed inadequacy, the court 
cannot reconcile ALJ Coleman’s ruling with his other 
findings and with the requirements of the IDEA.  
The IDEA required the District to mainstream Joel to 
the maximum extent appropriate: 

To the maximum extent appropriate, children 
with disabilities, including children in public or 
private institutions or other care facilities, are 
educated with children who are not disabled,  
and special classes, separate schooling, or other 
removal of children with disabilities from the 
regular educational environment occurs only 
when the nature or severity of the disability of a 
child is such that education in regular classes 
with the use of supplementary aids and services 
cannot be achieved satisfactorily. 

20 U.S.C. § 1412(a)(5)(A). Pursuant to this provision, 
the District “must ensure that ‘[Joel] is educated in 
the school that he . . . would attend if nondisabled’ 
unless [Joel’s] educational program ‘requires some 
other arrangement.’“ Casey K. ex rel. Norman K. v. 
St. Anne Community High School Dist. No. 302, 400 
F.3d 508, 512 (7th Cir.2005) (quoting 34 C.F.R.  
§ 300.552). In other words, the District had no 
obligation to consider placing Joel at SSOS unless 
and until it concluded that he could not receive a free 
and appropriate public education in district schools. 
See 20 U.S.C. §  1412(a)(10)(C)(i) (“[T]his subchapter 
does not require a local educational agency to pay for 
the cost of education, including special education and 
related services, of a child with a disability at a 
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private school or facility if that agency made a free 
appropriate public education available to the child 
and the parents elected to place the child in such 
private school or facility.”); Jenkins v. Squillacote, 
935 F.2d 303, 305 (D.C.Cir.1991) (“[I]f there is an 
appropriate public school program available, i.e., one 
reasonably calculated to enable the child to receive 
educational benefits, the District need not consider 
private placement, even though a private school 
might be more appropriate or better able to serve the 
child. . . . In short, the inquiry as to the appropriate-
ness of the State’s program is not comparative.”) 
(internal quotation marks and citations omitted). The 
District determined, and the ALJ found, that Joel 
could receive a free and appropriate public education 
in district schools. (Decision at 22.) Having so con-
cluded, the District was entitled to draft an IEP that 
assumed Joel would be educated in the District’s 
schools, and was not required to consider placement 
at SSOS. Hampton Sch. Dist. v. Dobrowolski, 976 
F.2d 48, 54 (1st Cir.1992) (holding that determining 
placement before drafting of IEP did not violate 
IDEA). 

ALJ Coleman also faulted the District because 
discussion of goals and short-term objectives at the 
IEP meeting never got beyond “general terms,”  
with one exception (Joel’s hand-raising techniques). 
(Decision ¶ 24.) ALJ Coleman found that “no specific 
short term objectives were identified at the IEP 
meeting, though the extended discussion and the 
information before the team provided information 
from which to develop appropriate short term 
objectives.” (Decision ¶ 25.) Because there was little 
discussion of specific goals or short-term objectives at 
the IEP meeting, “the drafters of the IEP were left to 
devise their own, without the input of the other 
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members of the IEP team, including, most signifi-
cantly, the Parents.”5 (Decision at 17.) ALJ Coleman 
held that the District should have reconvened the 
IEP team for the purpose of discussing the goals and 
short-term objectives when it tendered the IEP and 
formal offer of placement to the Parents. (Id.) 

But it is one thing to say that the District should 
have reconvened the IEP team to further discuss 
goals and short-term objectives; it is quite another to 
say that the Parents were denied an opportunity to 
participate in the process of formulating the IEP to 
such an extent that Joel was denied a FAPE. The 
record in this case, which includes a recording of all 
but the last fifteen minutes of the IEP meeting, 
demonstrates that the District did not deny the 
Parents an opportunity to participate in the IEP 
process. On several occasions in the course of the two-
and-a-half hour meeting, members of the team 
attempted to focus on the task of setting specific 
goals and objectives. Joel’s mother, along with her 
attorney, was part of that process and was specifi-
cally asked for her input. Rather than suggest goals 
and short-term objectives she wanted included in the 
IEP, Joel’s mother made clear to the team that she 
did not believe the District could provide her son an 
appropriate education. In her view, “the issue on the 
table [was whether the District would] pay for him to 
be at Sonia Shankman where he needs to be. . . .” 

                                                 
5 ALJ Coleman found that “[t]he conclusion is inescapable 

that the drafters of the IEP, knowing that the placement 
determination was for a small group setting in the District 
schools, endeavored to craft goals and short term objectives that 
fit this placement determination.” (Decision at 17.) However, he 
also determined that the goals and short-term objectives were 
“objectively reasonable.” (Id.i at 20.) 
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(Ex. C, Disc # 2, Track 5.) Despite her view that the 
District was unable to meet her son’s needs, the team 
continued to discuss the efforts it was willing to 
undertake in order to provide Joel an appropriate 
education. They offered to revisit the IEP once the 
anticipated evaluation from SSOS was received or if 
problems surfaced in the course of the year. They also 
offered to meet with the Parents to discuss any 
changes they thought appropriate. Moreover, upon 
receipt of the completed IEP, Joel’s mother did not 
complain that the goals and short-term objectives 
had not been adequately discussed or request 
additional ones be added. Her cryptic letter simply 
stated that “the IEP you proposed does not address 
the concerns we have repeatedly raised.” (Ex. 517) 
She asked the District to reconsider placement at 
SSOS and stated that if the District was unwilling to 
modify the IEP and address “the concerns we have 
previously raised,” she would look elsewhere, includ-
ing SSOS for placement for her son. (Id.) 

In the face of this record, the court cannot accept 
the ALJ’s finding that the District seriously infringed 
the Parents’ opportunity to participate in the IEP 
formulation process.6 None of the cases cited by the 
Parents support their contention that a failure  
to complete the IEP at the meeting constitutes a de-
nial of procedural rights of such a magnitude that 

                                                 
6 In truth, because the underlying facts are essentially undis-

puted, the ALJ’s assertion that the District denied the parents 
their right to meaningful participation in the development of the 
IEP is a conclusion of law, rather than a finding of fact to which 
this court would owe substantial deference. “On issues of law, 
the hearing officer is entitled to no deference.” Alex R. v. 
Forestville Valley Community Unit School Dist., 375 F.3d 603, 
611 (7th Cir.2004). 
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reimbursement for private school placement is re-
quired, even where the IEP that was proposed is 
found to be appropriate. “It is permissible for one 
person to draft the IEP as long as the parents are  
not denied the opportunity to participate, and the 
members of the IEP team have an opportunity to 
discuss and amend the IEP.” Hampton School Dist. v. 
Dombrowolski, 976 F.2d 48, 54 (1st Cir.1992). While 
procedural violations that seriously impair the 
parents’ opportunity to participate in the formulation 
of the IEP may result in the denial of a free and 
appropriate public education, no such violation 
occurred here. The Parents’ remaining procedural 
challenges to the IEP fare no better. The Parents 
contend, for example, that the District violated the 
IDEA by failing to invite Joel’s present teacher and 
other personnel from SSOS to the IEP meeting so 
that an accurate determination could be made as to 
Joel’s present level of educational performance. As a 
result, they claim that the IEP is deficient in that it 
does not reflect Joel’s present level of performance in 
relation to the annual goals and objectives. But as 
the ALJ pointed out, a school district is required to 
insure that a representative of a private school 
attends the IEP meeting only if the school district 
placed the child in the private school. 34 C.F.R. 
§ 300.349. “There is no corresponding requirement 
that a school district insure the attendance or 
participation of a representative of a private school in 
which a parent has unilaterally placed a child with a 
disability.” (Decision at 14.) (emphasis original). In 
any event, the record reflects that the District made 
every effort to insure input from SSOS. It sent three 
representatives to SSOS to meet with staff and 
observe Joel. It offered the Parents alternative 
meeting dates in an effort to allow the Parents to 
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invite SSOS to attend or participate by telephone. 
Team members also repeatedly spoke of their interest 
in SSOS’s evaluation and report, which they hoped to 
have available by the time of the hearing. The 
District cannot be faulted for failing to secure 
additional input from SSOS. And while updated 
information from SSOS may have been helpful in 
assessing Joel’s present level of educational perform-
ance, the ALJ concluded that the absence of such 
information “would not lead to the denial of a free 
appropriate public education.” (Decision at 20.) 

The Parents also claim that the formal notice of 
placement prepared by the District was legally 
deficient in that it failed to explain why the District 
was proposing a placement in the Neenah School 
District and what other options it had considered. A 
State statute and a federal regulation require that 
the notice provided to the parents state such 
information. Wis. Stat. § 115.792(2); 34 C.F.R. 
§ 300.503. The District argues that when considered 
with the IEP which accompanied the notice, the 
Parents were provided the required information. The 
court agrees. The ALJ correctly concluded that this 
was at most a technical violation that did not affect 
the substantive rights of the Parents. 

Lastly, the Parents claim that the ALJ erred in 
denying the request of their out-of-state attorney to 
represent them pro hac vice pursuant to Supreme 
Court Rule (SCR) 10.03(4). As noted above, ALJ 
Coleman denied Attorney Walker’s request on the 
ground that a hearing officer lacks the authority 
under SCR 10.03(4) to permit an out-of-state attorney 
who is not a member of the Bar to practice law in the 
State. In support of his decision denying Attorney 
Walker’s request, the ALJ cited Seitzinger v. 
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Community Health Network, 2004 WI 28, 676 N.W.2d 
426 (Wis.), in which the Wisconsin Supreme Court 
affirmed the circuit court’s decision denying the 
request of an attorney not licensed in the State of 
Wisconsin to represent his physician client at a 
hospital peer review hearing to review the revocation 
of his staff privileges. Seitzinger is not altogether 
persuasive, however, since it rested on the 
construction of the hospital’s by-laws that were at 
issue in that case and, in addition, a presiding officer 
in a hospital peer review hearing over revocation of a 
physician’s staff privileges bears little resemblance  
to an ALJ presiding over a statutory due process 
hearing under Wis. Stat. § 115.80. Given the broad 
definition of the term “judge” in SCR 60.01(8) 
(“anyone, whether or not a lawyer, who is an officer  
of a judicial system and who performs judicial 
functions”), the Parents’ argument that ALJ Coleman 
erred in concluding he lacked such authority is not 
without merit. But the court finds it unnecessary to 
resolve this uncertain issue of state law. Attorney 
Walker did appear with the Parents at the due 
process hearing and functioned as their attorney in 
all but name. The only effect of the ALJ’s ruling 
denying his request to represent the Parents pro hac 
vice is that it meant they could not recover attorneys 
fees for his services if they prevailed. But since under 
this court’s analysis they do not prevail in any event, 
the issue is moot. Accordingly, the court need not 
decide this issue. 

CONCLUSION 

In conclusion, the Parents’ motion to strike the 
District’s motion for summary judgment is denied. 
The court grants the District’s motion and reverses 
that portion of the ALJ’s decision finding that the 
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District seriously infringed the Parents’ opportunity 
to participate in the formulation of the IEP for their 
son and thereby denied him a free and appropriate 
public education. In all other respects, the findings 
and conclusions of the ALJ are affirmed. It follows 
that the Parents’ request that the District be ordered 
to reimburse them for the costs of private school 
tuition and related expenses at SSOS must be denied 
and the action dismissed. The clerk is directed to 
enter judgment in favor of the District in accordance 
with this decision.  

SO ORDERED. 
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APPENDIX C 

Before The  
State of Wisconsin 

DIVISION OF HEARINGS AND APPEALS 
———— 

Case No.: LEA-04-019 
———— 

In the Matter of the Due Process Hearing on behalf of 
JOEL HJORTNESS, by and through his Parents,  

ERIC and GAIL HJORTNESS, 
Petitioners, 

and 

NEENAH JOINT SCHOOL DISTRICT, 
Respondent. 

———— 

DECISION 

The Parties to this proceeding are as follows: 

Joel Hjortness, by 
Eric and Gail Hjortness 
1965 Oakview Drive 
Neenah, Wisconsin 54956,

with assistance from, 
Stephen Walker 
23245 Fairmont Blvd. 

Beechwood, Ohio 44122 

Neenah Joint School  
District, by Attorney  
Lori Lubinsky  
Axley Brynelson LLP 
P.O. Box 1767 

Madison, Wisconsin 
53701-1767 
 

On June 18, 2004, the Department of Public In-
struction received a request for a due process hearing 
under Subchapter V, Chapter 115, Wis. Stats., and 
the federal Individuals with Disabilities Education 
Act (IDEA), by Eric and Gail Hjortness (the “Par-
ents”) on behalf their son, Joel Hjortness (the “Stu-
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dent”). The Parents asked that the Neenah Joint 
School District (the “District”) either provide a free 
appropriate public education (“FAPE”) for the Stu-
dent “or to pay the costs of placement at Sonia 
Shankman Orthogenic School, including the costs of 
transportation.” 

The due process hearing was originally scheduled 
to commence on August 30, 2004, but the hearing 
dates were vacated at the request of the Parents, and 
without objection by District, as the Parents sought 
review of the order of the Division of Hearings and 
Appeals (the “Division”) dated July 21, 2004 that 
denied a motion to permit out of state counsel, Mr. 
Stephen Walker, to appear in these proceedings pro 
hac vice as counsel for the Parents. In the order of 
July 21, 2004, the Division noted that the denial of 
the application “would not preclude Mr. Walker from 
accompanying and advising the [Parents] at the due 
process hearing in the capacity of an individual ‘with 
special knowledge or training with respect to prob-
lems of children with disabilities’,” as permitted by 
Wis. Stat. § 115.80(3), 20 U.S.C. § 1415(h)(1), and 34 
C.F.R. § 300.509(a(1). In a scheduling order dated 
September 9, 2004, further scheduling of the hearing 
continued to be deferred until November 12, 2004, to 
allow counsel for the Parents to continue seeking 
review of the July 21, 2004 order. 

By scheduling order dated November 12, 2004, the 
Division scheduled the due process hearing to com-
mence on January 11, 2005, and reiterated that Mr. 
Walker could appear in the proceedings to assist the 
Parents in the capacity of a person “with special 
knowledge or training with respect to problems of 
children with disabilities.” The hearing was held in 
the offices of the District on January 11, 12, 13, and 
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14, 2005. The hearing was continued at the offices of 
the District on February 23, 2005, and concluded 
with a telephone conference on the record on Febru-
ary 24, 2005, with counsel for the District and Mr. 
Walker participating throughout the hearing. Pursu-
ant to an agreed briefing schedule, the Parties filed 
and served simultaneous principal and responsive 
posthearing briefs, with the responsive briefs being 
filed on April 8, 2005. 

The issues identified for the due process hearing 
were specified in a statement of issues filed on behalf 
of the Parents, which when viewed in context with 
the evidence adduced at the due process hearing and 
the arguments advanced in support of relief in the 
post-hearing briefs filed on behalf of the Parents, are 
restated as follows: 

Whether the IEP team that developed the 
2004-2005 IEP was improperly constituted be-  
cause it lacked a representative from the Stu- 
dent’s existing school (the Sonia Shankman 
Orthogenic School).  (Enumerated issue 6). 

Whether the 2004-2005 IEP is inappropriate 
because the District had failed to adequately 
identify the Student’s disabilities and his resul- 
tant needs. (Enumerated issues 1 and 4). 

Whether the 2004-2005 IEP and placement 
was procedurally deficient because the short 
term objectives for the 2004-2005 IEP were 
crafted after the IEP team had met and had 
determined that the appropriate placement 
would be in the District schools. (Enumerated 
issue 1). 

Whether the District’s placement decision 
under the 2004-2005 IEP was procedurally de- 
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ficient because the IEP team refused to consider 
the Parent’s desired placement at the Sonia 
Shankman Orthogenic School as an appropriate 
placement. (Enumerated issue 6). 

Whether the 2004-2005 IEP and offer of place- 
ment failed to provide the Parents with sufficient 
prior written notice of the District’s actions. 
(Enumerated issue 2). 

Whether the 2004-2005 IEP was substantively 
inappropriate because it lacked (a) sufficient 
present levels of educational performance,  
(b) sufficient or appropriate goals and short term 
objectives, (c) adequate related and support ser- 
vices, including an adequate behavioral inter- 
vention plan, and (d) physical education or 
adaptive physical education. (Enumerated issues 
1, 3 and 5). 

For the reasons set forth below, the request for 
reimbursement the expenses of the Parents’ private 
school placement at Sonia Shankman Orthogenic 
School is granted in part. 

Findings of Fact 

Background 

1. Eric and Gail Hjortness (the “Parents”) are the 
parents of Joel Hjortness (the “Student”), whose date 
of birth is August 27, 1990. The Parents reside in the 
area served by Neenah Joint School District (the 
“District”). The Student had attended public schools 
in the District until he was withdrawn by his Parents 
in May 2003. The Parents enrolled him in the 
Kennan Academy, located in the Menasha area, in 
May 2003, where he continued to receive his edu- 
cation until January 2004, when the Parents enrolled 
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him as a resident student at Sonia Shankman Ortho- 
genic School (“SSOS”) in Chicago, Illinois, where to 
date he has continued to receive his education. 

2. Before he was withdrawn from the District 
schools in May 2003, the Student’s placement under 
an IEP for the 2002-2003 school year had been in the 
District schools at Shattuck Middle School, where he 
was involved full-time in the general curriculum  
for the seventh grade. The Student had received 
educational services wholly in the regular education 
classroom, and had maintained B+ to A level work in 
his core classes, though inconsistency in his speed 
and organization of work has sometimes prevented 
him from consistently performing at above-average 
levels in daily contexts. The Parents withdrew him 
from the District schools principally because they 
believed the District was not appropriately ad- 
dressing the Student’s behaviors that were mani- 
festations of his disabilities. 

3. The Student has disabilities that manifest 
themselves in a wide range of problem behaviors that 
interfere with his learning and the learning of others. 
The Student has been diagnosed at various times 
with a number of different disorders, specifically, 
obsessive compulsive disorder, Tourette’s disorder, 
attention deficit/hyperactivity disorder, autistic 
spectrum disorder, oppositional defiant disorder, and 
anxiety disorder. In August 2003, an examining 
psychiatrist described him to be “a child with a 
complex neuropsychiatric disturbance that compro- 
mises his ability to self regulate his attention and 
concentration, suppress irrelevant perseverance idea- 
tion and to defuse and divert antisocial/inappropriate 
impulses.” (Ex. 509, p. 1022). An educator who was 
involved in his education at the Kennan Academy 
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where he was educated for latter half of 2003 
described him to have “significant deficits in the area 
of social communication.”  Id. 

4. In May 2003 the Parents filed a due process 
hearing request that challenged in part the 
appropriateness of an IEP designed for the period 
May 23, 2003 to May 22, 2004, and wherein their 
principle request was for reimbursement for private 
school tuition for the 2003-2004 school year. In a 
decision dated November 3, 2003, the Division of 
Hearings and Appeals determined the IEP to provide 
a free appropriate public education and denied the 
request for tuition reimbursement. Division of 
Hearings and Appeals, Case No. LEA-03-019. 

Three-Year Reevaluation in 2004 

5. By letter to the Parents dated November 13, 
2003, the District offered to complete a three-year 
reevaluation of the Student, as required by law. 
Following a series of communications, the Parents 
accepted the offer for reevaluation. The District sent 
the Parents a formal written notice of reevaluation 
dated December 23, 2003, which had the effect of 
triggering a 90-day statutory period in which to 
complete the reevaluation. 

6. The District scheduled an IEP team meeting 
for January 14, 2004, to discuss the proposed testing, 
but the meeting was canceled at the Parents’ request 
so that they could arrange for the participation of 
certain medical and educational professionals to 
participate either in person or by telephone. The 
District asked that the Parents contact the District 
as soon as possible to reschedule the meeting. 

7. The Parents did not contact the District to 
reschedule the January 14, 2004, meeting, so the 
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evaluation team proceeded to determine what ad- 
ditional testing of the Student would be necessary. 
By letter dated January 29, 2004, the case manager 
for the Student’s reevaluation provided the Parents 
with a summary of the types of assessment tech- 
niques recommended by the evaluation team. The 
case manager invited the Parents’ response to the 
proposed plan and asked for suggestions to the plan. 
The case manager also outlined the meetings the 
Parents could expect to occur as a result of the three-
year reevaluation process. After receiving this letter, 
the Parents requested a meeting to discuss the 
proposed testing. The District then scheduled a 
meeting for February 26, 2004, to “review existing 
information and determine [the] need for additional 
tests or other evaluation materials.” This meeting 
was held as scheduled, though the Parents did not 
bring with them any of the experts or professionals 
they had indicated earlier that they had wanted to 
attend, which was the reason for canceling the 
original January 14th meeting. 

8. In the meeting on February 26, 2004, the team 
identified the proposed testing to be conducted.  
The team decided to assess whether the Student 
continued to meet the educational criteria for other 
health impaired (“OHI”), as well as whether he met 
the educational criteria for autism and emotional 
behavior disabilities (“EBD”), though the Parents did 
not concur in the need to assess for EBD. The team 
determined further to send team members to the 
Sonia Shankman Orthogenic School (“SSOS”) in 
Chicago to conduct observations, meet with the 
Student, and obtain information from SSOS as part 
of the reevaluation. 
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9. The District was required by law to complete 

the reevaluation by March 18, 2004. The District had 
asked the Parents to allow the District an extension 
of time in which to complete the reevaluation, but the 
Parents did not agree to an extension. The District 
then requested that the Department of Public 
Instruction grant the District an additional 90 days 
to complete the reevaluation. By letter dated March 
11, 2004, the DPI granted an extension of 45 days, to 
May 3, 2004. 

10. The SSOS is a coeducational residential 
treatment program for children in need of support for 
behavioral and emotional issues. Its self-described 
primary mission is to provide “intensive milieu 
therapy for students with disturbed emotions who 
are in residential care at the school.” (Exhibit A-1, 
p.4). Its academic program employs small class sizes 
taught by certified special education teachers. In the 
residence, the students live in dormitories, in dorm 
groups of up to seven students, during which at least 
one counselor is present at all times. 

11. On March 12, 2004, three members of the IEP 
team (a school psychologist, an occupational thera- 
pist, and an autism resource teacher) visited SSOS to 
observe the Student and to collect information. Two 
of them observed the Student in a science class, and 
afterward the teacher of the class told them that the 
Student’s behavior in class was fairly typical. Team 
members attempted to speak with the Student indi- 
vidually at separate times but the Student ignored or 
was largely non-communicative with them. 

12. The District’s autism resource teacher pro- 
vided an SSOS teacher and a residence counselor 
with a survey for the Asperger Syndrome Diagnostic 
Scale, and provided the residence counselor with a 
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survey for the Australia Scale for Asperger Syn- 
drome, which they completed for the District. (The 
Parents completed the same surveys at the District’s 
request.) The survey results reflected difficulties with 
social participation, communication skills, thinking 
differences, and behavioral expectations. 

13. The District team formally interviewed a social 
worker, an administrator who supervised the Stu- 
dent’s residential life, one of his classroom teachers, 
and a school administrator. These SSOS staff 
members reported the following information: 

a. The Student resents a number of the 
standard rules in the dorm. 

b. The Student is expected to follow a few 
very basic rules in the classroom setting, but 
requires frequent reminders about these rules. 
Violations of these rules occur both when the 
Student is under stress and also when tension 
appears minimal. 

c. The Student needs a predicable routine in 
his schedule and is more likely to exhibit 
behavioral problems when unexpected events are 
included in his day. 

d. The Student is confused and unskilled in 
social dynamics, rather than intending to pro- 
mote conflict. He fails to recognize social cues in 
others, uses inflammatory, judgmental, or intol- 
erant language, and tends not to be forgiving of 
others. He exhibits rigidity in thinking during 
conflicts, and finds it difficult to consider alter- 
native views about an issue, often demanding 
that others adopt his views and beliefs. 



44a 
e. The SSOS staff have had to develop a 

relationship with the Student before he becomes 
responsive to their directions. 

f. When the Student has his most explosive 
behavior reactions in the dorm, he calms most 
successfully when he is directed to spend quiet 
time alone, where he can regroup and then later 
return to his peers. 

g. The Student has difficulty finding appro- 
priate responses to others when he perceives 
them to have done something to provoke him. 

14. The reevaluation meeting was held on March 
17, 2004. Among the conclusions of some of the IEP 
participants who prepared reports for the meeting 
were: triggers to unwanted behaviors included “ex- 
citement, competitive situations, transitions, stress, 
frustration, feelings of inadequacy and believing  
his needs are not being met” (Ex. 509, p. 1041);  
that interventions that have been successful included 
providing him ‘safe place’ to go, redirecting his 
attention, defusing tension with humor, use of 
positive statements, providing choices, walking when 
agitated, compromise, ignoring minor disruptive 
behavior, and foreshadowing transitions (id.); the 
Student “has profited from immediate feedback when 
target and off-target behaviors appear” with “feed- 
back that specifically describes the positive and 
negative behaviors in the most objective and meas- 
urable ways” (Ex. 509, p. 1039); that “educational 
programming continue to focus on shaping the 
behavioral skills which he needs to participate 
effectively and positively in instruction” and that 
“other essential components of his education include 
methods of preventing behavioral outbursts, and 
facilitating de-escalation at times when outbursts do 
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occur” (Ex. 509, p. 1045); and that “an active, large 
and quickly paced classroom may not be an appro- 
priate fit” because “in these situations he has fallen 
behind and becomes frustrated,” so that consequently 
the Student “may need individual and small group 
instruction to enhance learning opportunities and 
experience success” (Ex. 509, p. 1039). 

15. The reevaluation team determined that the 
Student met the special educational criteria for 
autism and other health impairment (OHI). The team 
had before it information that included past diag- 
noses of obsessive compulsive disorder (OCD), 
Tourette’s disorder, attention deficit hyperactivity 
disorder (ADHD), autistic spectrum disorder, opposi- 
tional defiant disorder (ODD), and depressive dis- 
order, though the various diagnoses and evaluations 
reflected diverse conclusions as to the disorders 
present. 

16. The consensus of the reevaluation team was 
that the Student also met the educational criteria for 
emotional behavioral disability (EBD). The Parents 
voiced strong disagreement with this conclusion, and 
as a result, the District chose not to identify EBD as 
an additional disability despite its conclusion to the 
contrary. 

17. The District and the Parents both describe the 
Student’s needs as being in the area of social skills. 
He exhibits a wide range of symptoms that reflect 
serious and chronic problems in social contexts. 
Problem areas include overstepping physical and 
social boundaries, acknowledging and following direct 
and indirect requests, noticing and accurately in- 
terpreting nonverbal cues/body language, using an 
appropriate tone of voice, frustration tolerance, 
interruptions, self-evaluation, recognizing the impact 
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of his behavior on others or the consequences of that 
behavior, and conduct in competitive situations. He 
engages in frequent demanding, argumentative, 
stubborn, and angry behaviors. In the realm of “at- 
tention problems,” he displays episodes of impuls- 
ivity, inattention, and poor concentration. These 
problem behaviors have led to frequent conflicts with 
others at school and adversely affect his involvement 
in the general curriculum. 

April 22, 2004 IEP Team Meeting 

18. On March 19, 2004 the District identified four 
potential dates for the IEP team meeting to prepare 
an IEP and to determine placement. The District 
recognized that there were other persons that the 
Parents wished to invite to the meeting, but alerted 
the Parents that if these persons could not attend or 
otherwise participate directly, then the team could 
receive their written comments for consideration. The 
Student’s mother responded that a representative 
from SSOS had indicated an interest in participating 
by telephone, and that she was coordinating with the 
representative to determine her availability on any  
of the four proposed dates. The Student’s mother 
advised further that if the representative was unable 
to participate by telephone, then the representative 
might submit written materials for consideration of 
the team. 

19. By letter dated March 24, 2004, the Parents 
advised the District that staff from SSOS would not 
be able to participate in the meeting by telephone on 
the dates proposed. The Parents also informed the 
District that SSOS would be conducting “autism 
evaluations this up coming month,” which the Par- 
ents wished the IEP team to consider, and requested 
that the District postpone the IEP team meeting 
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until those evaluations were completed. The Parents 
concluded that if the District chose not to wait for 
these expected evaluations from the SSOS, then  
they would be available to attend an IEP meeting on 
April 22, 2004. The Parents did not request that an 
alternative date for the meeting be identified that 
would enable an SSOS staff member to participate by 
telephone. The District proceeded and scheduled the 
IEP team meeting for April 22, 2004. 

20. The autism evaluations that the Parents had 
understood the SSOS was to complete, were not 
completed until after October 2004, and the District 
did not receive a copy of the resulting report until 
December 2004. 

21. The IEP team meeting convened on April 22, 
2004. The Student’s mother attended and was ac- 
companied by her attorney. The team included the 
District’s special education director, one regular 
education teacher each from Neenah High School 
(NHS) and Shattuck Middle School (SMS), one 
special education teacher each from NHS and SMS, 
one guidance counselor each from SMS and NHS, an 
OHI consultant from CESA 6 district, and the three 
District staff members who had visited SSOS the 
month before (school psychologist, the autism 
resource staff member who is also a speech language 
pathologist, and an occupational therapist). 

22. The special education director served as the 
LEA Representative and led the discussion at the 
meeting. The Student’s mother made an audio 
recording of the IEP team meeting. This recording is 
of record as District Exhibit C. The recording is 
approximately two hours and twelve minutes in 
length, but does not capture the final 10 to 15 
minutes of the meeting. The unrecorded part of the 
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IEP team meeting was in the nature of summation 
and did not address matters not substantially dis- 
cussed earlier in the IEP meeting. 

23. At the outset of the IEP meeting, the LEA 
representative stated that the discussion would not 
be guided by the existing IEP, but rather that the 
team would start “from scratch.” 

24. Discussion of specifying annual goals was 
largely in general terms only. The only specific  
goal discussed that was later incorporated into the 
IEP involved usage of appropriate hand raising 
techniques. 

25. Likewise, no specific short term objectives 
were identified at the IEP meeting, though the ex- 
tended discussion and the information before the 
team provided information from which to develop 
appropriate short term objectives. 

26. The final phase of the meeting involved de- 
termining the appropriate placement for the Student. 
At the time of this discussion, specific goals had 
largely not yet been articulated, and no short term 
objectives had been crafted. 

27. The consensus of the team, including the 
Student’s mother, was that the Student required in- 
struction in a small group setting, though the class 
size was not defined at the meeting. The LEA 
Representative expressed the view that the team had 
enough information to make a placement offer for the 
2004-2005 school year at Neenah High School “with 
modifications in the curriculum.” (Ex. C, Disc 2,  
track 9). The LEA Representative explained that  
the Student could receive instruction from special 
education teachers teaching the core subjects in a 
small group setting with regular education students. 
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(Ex. C, Disc 2, track 10). The LEA Representative 
characterized this setting not to be a “regular 
education setting.” (Id.). After further discussion 
regarding whether the District had the resources to 
construct the described small group classes with 
regular education students at NHS, the LEA Repre- 
sentative assessed the consensus of the District 
personnel on the team to be in the affirmative. (Ex. 
C, Disc 2, Track 11). The LEA Representative noted 
that the goal over time would be to move away from 
this small group setting to a “regular education 
setting if not all of the time, most of the time,” (id.), 
but that at the outset the District would place the 
Student in a small group setting 100% of the day for 
his core subjects. (Ex. C, Disc 2, Tracks 12-13). 

28. The Student’s mother asserted that the Stu- 
dent required class sizes of no more than three or 
four other students. The LEA Representative de- 
clined to quantify what the size of the classes would 
be in the “small group setting” in describing the 
placement offer at the IEP meeting. (Ex. C, Disc 2, 
Track 13). The Student’s mother demurred, stating 
that she would not be able to determine whether the 
placement offer was appropriate if the offer did not 
include an approximate class size. The LEA Rep- 
resentative advised the Student’s mother that the 
offer of placement would be “at NHS with classes 
based on his needs in terms of the ninth grade . . . [in 
the] general curriculum,” and that the District “will 
at this point say it would be special education I 
believe 100% of the time.” (Ex. C, Disc 2, Track 13). 
The LEA Representative polled the other IEP team 
members as to whether they agreed that the ap- 
propriate placement would be at NHS “with modi- 
fications to the curriculum as the setting and that 
that would be the least restrictive at this point.” (Id.). 
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The Student’s mother disagreed, while the District 
staff on the IEP team agreed, with the added com- 
ment that there would be direct instruction outside 
the general curriculum in behavioral strategies and 
monitoring of the Student’s progress. (Id.). The 
Student’s mother agreed that the Student required 
direct instruction in social skills outside the general 
curriculum. (Ex. C, Disc 1, Track 13). 

29. During the IEP team meeting, the Student’s 
mother asked that the District consider SSOS as a 
placement, and went so far as to define the ultimate 
issue for the IEP team to be whether the District 
would pay for the Student to be at SSOS under the 
IEP being developed. The LEA Representative dis- 
missed this as an appropriate consideration for the 
meeting, unless it were first determined that IEP 
could not be implemented in the District schools. 
Because the IEP team determined that the IEP could 
be implemented at in the District schools, SSOS was 
not considered as a possible placement for imple- 
mentation of the IEP. The LEA representative later 
stated that having determined that the IEP could be 
implemented in the District schools, there were no 
other options to consider. (Ex. C, Disc 2, Track 14). 

30. In challenging the placement determination, 
the Student’s mother asserted also that the Student 
required extended school year (ESY) services. She 
asserted that the Student requires remediation in 
social skills that require attention “all year long, 
every day of the year,” and that she expected him to 
regress without ESY services in social skills. (Ex. C, 
Disc 2, Track 12). The District did not consider ESY 
services for the summer of 2004, but indicated that it 
was willing to revisit the issue upon receiving addi- 
tional baseline information about the Student that 
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SSOS was expected to provide at some undetermined 
later date. (Id.). 

31. At the close of the IEP meeting, the LEA 
Representative informed the Student’s mother that 
the District would prepare the IEP and formal 
placement offer and send it to them by May 3, 2004, 
which the District understood to be their deadline 
under the extension for conducting the reevaluation 
that had been granted by the DPI. 

32. A preponderance of the evidence establishes 
that the District entered the IEP meeting having 
predetermined that the placement of the Student 
under the IEP to be developed at the meeting would 
be in the District schools. 

IEP for May 2004 to May 2005 

33. After the IEP meeting, some District staff 
members of the team prepared the IEP for the period 
May 17, 2004 to May 16, 2005. The IEP specified the 
following four goals: (a) “[Student] will demonstrate 
appropriate hand raising procedures 5/10 times in a 
class,” (b) [Student] will increase his ability to follow 
directions given by authority figures to 50% as 
measured by teacher monitoring system,” (c) [Stu- 
dent] will increase his ability to interpret a situation 
and respond appropriately in 50% of situations as 
measured by a monitoring system,” and (d) “[Student] 
will increase his ability to respond appropriately 
when in competitive situations, 50% of interactions, 
as measured by staff monitoring system.” Of these 
four goals, only the first was explicitly discussed at 
the IEP meeting. The remaining three goals are 
identical to the goals in the 2003-2004 IEP, except 
that the percentages specified in these three remain- 
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ing goals were lower than the percentages identified 
in the preceding IEP. 

34. The short term objectives in support of each 
goal were not specifically discussed or crafted at the 
IEP meeting. The IEP contains three short term 
objectives for the “hand raising” goal, two of which 
are substantially identical to the short term objec- 
tives that supported a similar goal in the preceding 
IEP. Of the five supporting short term objectives for 
the second goal, four are substantially identical to the 
corresponding short term objectives in support of the 
corresponding goal in the preceding IEP, except that 
the percentages of the expected conduct are lower 
than those in the preceding IEP. Of the eight short 
term objectives supporting the third goal, five are 
substantially identical to the corresponding short 
term objectives in support of the corresponding goal 
in the prior IEP, and the remaining three short term 
objectives are variants of other short term objectives 
in the preceding IEP. Of the three supporting short 
term objectives in support of the fourth goal, all are 
substantially identical to the corresponding short 
term objectives in support of the corresponding goal 
in the preceding IEP. 

35. At the IEP meeting, the District did not de- 
clare or give any indication that the goals and 
objectives in the IEP being developed would be 
substantially the same as the goals and objectives 
contained in the preceding IEP. 

36. The IEP provided that the Student would 
receive special education in the nature of “direct 
instruction in appropriate social/behavioral strategies 
& options” for 60 minutes daily, and that there would 
be “monitoring of behavioral progress” for two 15-
minute periods daily. This is identical to the special 
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education specified by the prior IEP, except that the 
direct instruction periods were 30 minutes longer in 
the new IEP. 

37. The IEP provided that the Student would 
receive related services of “counseling” 30 minutes 
per month, occupational therapy of one hour each 
trimester, and “autism resource” one time per week 
for the first six weeks and one time per month 
thereafter. No related services had been specified in 
the preceding IEP. 

38. The IEP identified numerous “supplemental 
aids and services,” including “be allowed to go to a 
safe/calming area to gain control/composure,” “sup- 
port transitions between classes,” “offer sensory 
breaks on a scheduled and as needed basis,” “offer a 
quiet lunch area,” be given foreshadowing of tran- 
sitions or changes in schedules,” be provided a 
calculator for math, “provide alternate, distraction 
reduced area to take tests if needed,” “be allowed to 
type, record or give oral answers instead of writing,” 
and “obtain a copy of class notes of peer notes.” Also 
identified was a “transition plan” for his transition to 
NHS that included 21 specific measures designed to 
orient the Student to NHS and its routines, and the 
staff to the Student. Some of these measures were 
redundant to other “supplemental aids and services.” 
The supplemental aids and services specified in the 
new IEP were considerably expanded from the scope 
of the supplemental aids and services that had been 
specified in the preceding IEP. Many of these 
supplemental aids and services had been discussed 
during the IEP team meeting. 

39. The IEP included a behavior intervention plan 
that was substantially identical to the behavior  
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intervention plan from the preceding IEP. During the 
IEP meeting, development of the behavior inter- 
vention plan had been deferred, with a view to 
waiting for the additional baseline information that 
SSOS was expected to generate, albeit at some 
unspecified future date. 

40. The IEP exempted the Student from physical 
education. There had been no discussion during the 
IEP meeting respecting any physical education 
component of the IEP. 

41. The IEP described the Student’s “educational 
environment” to be “Separate Classroom (over 60% 
FTE in special education).” Below this entry, a box 
was checked that indicated the Student “will not 
participate full-time with non-disabled peers in 
regular education.” This was the appropriate box to 
be check according to the stated design of the form, 
because the Student was to receive some special 
education services outside of the regular education 
classroom, apart from non-disabled peers. Below this 
checked box, the IEP explained: 

[The Student] will participate with non-disabled 
peers in a gradual sequence of class design. 
Sequence of regular education class participation 
will progress from small group to preferred 
regular education small class to gradually larger 
class with adult support through eventual inde- 
pendent functioning. His disability further re- 
quires direct instruction in social/behavioral 
options and approximately 15 minutes/2x daily to 
review progress (two check points). [The Student] 
will remove himself or be removed to a safe spot, 
in order to regain his composure, when stressors  
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in the regular ed room interfere with his or 
others learning. 

Elsewhere the IEP described the Student’s educa- 
tional environment as follows: “[The Student] will 
take typical core classes in a modified small group 
environment, with a gradual transition to preferred 
regular ed class.” (Ex. 516, p. 1064). Neither de- 
scription indicates whether the small group classes 
would be in a special education resource room or in 
some other type of classroom. 

42. The District also prepared a formal Notice of 
Placement with an implementation date of May 17, 
2004 at Shattuck Middle School (SMS). (The Student 
would have been completing his 8th grade year at 
SMS if had been enrolled in the District schools at 
the time the IEP was to be implemented.) 

43. The IEP and formal notice of placement were 
sent to the Parents on April 30, 2004. On May 4, 
2004, the Parents formally rejected the placement 
offer. 

44. By letter dated May 6, 2004, the Parents 
stated that the IEP did not address their concerns, 
and asked that the District reconsider placement of 
the Student at SSOS. The Parents stated that if the 
District was unwilling to modify the IEP to address 
their concerns, that the Parents would “look for  
a proper placement for our son, which includes 
placement at [SSOS], which would also include 
reimbursement for the costs associated with this 
alternative placement.” The District did not formally 
respond to this letter. On June 18, 2004, the Parents 
filed a request for a due process hearing, seeking 
reimbursement for the “costs of placement at [SSOS], 
including the costs of transportation.” 
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45. At the time of the IEP team meeting on April 

22, 2004, the information reasonably gathered did 
not demonstrate that the Student required extended 
school year services to receive a free appropriate 
public education. 

46. The 2003-2004 IEP and placement is objec- 
tively reasonably calculated to provide the Student 
with a free appropriate public education in the least 
restrictive environment. 

47. The IEP had not been substantially developed 
by the IEP team before the IEP determined that the 
placement under the yet to be developed IEP would 
be in the District’s schools. The IEP team’s deter- 
mination of the placement before it had substantially 
developed the IEP denied the Parents meaningful 
participation in the IEP process. 

48. Before the commencement of the IEP meeting 
on April 22, 2004, the District had predetermined 
that the placement under the IEP that had not yet 
been substantially developed by the IEP team, would 
be in the District schools. The District’s prede- 
termination of the placement denied the Parents 
meaningful participation in the IEP process. 

Appropriateness and Costs of  
Private School Placement 

49. The Student has been enrolled as a residen- 
tial student at SSOS since January 2004, including 
through the summer months of 2004. The annual 
rate for tuition is established at a per diem rate of 
$137.80, for a total of $33,485.40, based on 243 school 
days per year. The annual rate for room and board is 
established at a per diem rate of $192.79, for a total 
of $70,368.35, based on a 365-day year. In January 
2004, the Parents paid $100,000 to SSOS, as advance 
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payment for tuition, room and board through ap- 
proximately January 21, 2005. Tuition, room and 
board expenses have continued to be incurred for the 
period after January 21, 2005. The Parents have also 
paid $500 to the University of Chicago for a screening 
test for autism (ADOS) for which they seek reim- 
bursement. For the period from May 2004 to May 
2005, the Student would return home on weekends or 
have planned a weekend visit approximately 20 
times, for which the Parents seek reimbursement for 
costs of travel for the approximate 400-mile round 
trip between their home and SSOS. 

50. The Student has received appropriate educa- 
tion services at SSOS since his enrollment. The cost 
of tuition, room and board at SSOS is regulated  
by the State of Illinois and is within the range of 
reasonableness. 

51. The Student does not require a residential 
placement to receive a free appropriate public edu-
cation. 

Discussion 

A parent of a child with a disability who has 
previously received special education and related 
services from a public school district may unilaterally 
enroll the child in a private school and may be 
reimbursed for the expenses of the private school if 
(1) the school district has not made a free appro- 
priate public education available to the child in a 
timely manner prior to the private school enrollment, 
and (2) the private placement is appropriate. Wis. 
Stat. § 115.791; 20 U.S.C. § 1412(a)(10)(c); 34 C.F.R.  
§ 300.403(c). 

“A free appropriate public education is one ‘spe- 
cially designed to meet the unique needs of the 
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handicapped child, supported by such services as are 
necessary to permit the child to benefit from the 
instruction.’” Todd v. Duneland School Corporation, 
299 F.3d 899, 905 (7th Cir. 2002), quoting Board of 
Education v. Rowley, 458 U.S. 176, 188-89 (1982). A 
school district, however, is not required to provide the 
“best possible education, or the placement that the 
parents prefer.” Heather S. v. Wisconsin, 125 F.3d 
1045, 1057 (7th Cir. 1997). 

An IEP must “contain a specific statement of the 
child’s current performance levels, the child’s short 
term and long-term goals, the educational and  
other services to be provided, and the criteria for 
evaluating the child’s progress.” Knable ex. Rel. 
Knabel v. Bexley City Sch. Dist, 238 F.3d 755, 763 
(6th Cir. 2001); Wis. Stat. § 115.787(2); 20 U.S.C.  
§ 1401(a)(20); 34 C.F.R. § 300.347(a). 

For a child with a disability whose behavior im- 
pedes his learning or that of others, an IEP team 
must “consider, when appropriate, strategies, includ- 
ing positive behavioral interventions, and supports to 
address that behavior.” Wis. Stat. § 115.787(3)(b)1; 
34 C.F.R. § 300.346(a)(2)(i). 

An IEP must “take into account what was, and was 
not, objectively reasonable when the snapshot was 
taken, that is, at the time the IEP was promulgated.” 
Roland M. v. Concord Sch. Comm., 910 F.2d 983, 992 
(1st Cir. 1990). 

The determination whether a school district has 
made a free appropriate public education (FAPE) 
available involves two basic issues: (1) whether  
the school district has complied with the special 
education law’s administrative procedures; and  
(2) whether the school district has developed an IEP 
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reasonably calculated to provide some meaningful 
educational benefit to the child. Rowley. 

A. ABSENCE OF SSOS REPRESENTATIVE AT 
IEP MEETING. 

The Parents contend that the IEP team meeting of 
April 22, 2005 was procedurally inadequate because 
the District did not include in the IEP team one of 
the Student’s current teachers. 

A school district is required to insure that a 
representative of a private school, in which a child is 
then receiving educational services, attend or partic- 
ipate in IEP meetings only if the school district has 
placed the child in the private school. 34 C.F.R.  
§ 300.349. There is no corresponding requirement 
that a school district insure the attendance or par- 
ticipation of a representative of a private school in 
which a parent has unilaterally placed a child with a 
disability. The District was not required to include  
a representative or teacher from SSOS in the IEP 
team. 

The District recognized, however, that the Parents 
might wish to arrange for the participation of rep- 
resentatives of the SSOS at the IEP meeting, and 
offered the Parents four separate dates for the 
meeting in a reasonable effort to allow the Parents to 
arrange for their participation. The Parents reported 
that representatives of the SSOS would not be 
attending the IEP meeting, either in person or by 
telephone, and did not request that the meeting be 
rescheduled to any alternate date to permit them to 
participate. 

The District demonstrated a keen interest in ob- 
taining all the relevant information that it could from 
SSOS. There were frequent comments during the IEP 



60a 
meeting that receipt of additional baseline infor- 
mation that SSOS was expected to provide at some 
later date would be very useful in the development of 
the IEP. The absence of SSOS personnel at the IEP 
team meeting and the absence of the additional 
expected baseline information from SSOS were not 
matters within the District’s control. The District 
acted reasonably in striving to accommodate efforts 
by the Parents to have SSOS representatives par- 
ticipate in the IEP meeting, and it is not at fault for 
the absence of SSOS staff or teachers at the IEP 
meeting. The District is also not at fault for the 
absence of additional baseline information from 
SSOS at the IEP meeting, and acted reasonably in 
developing the IEP without it. 

B. IDENTIFICATION OF THE STUDENT’S DIS- 
ABILITIES AND RESULTANT NEEDS 

The Parents assert that the District failed to fully 
identify the Student’s disabilities and failed to ad- 
dress all the Student’s educational and social emo- 
tional needs resulting from those disabilities for the 
2004-2005 school year. 

The District’s reevaluation determined that the 
Student met the educational criteria of autism and 
other health impaired. The evaluation considered  
the various historical diagnoses and assessments of 
medical and educational professionals in determining 
how the Student’s disabilities affected his educational 
performance. The diversity of opinions and conclu- 
sions respecting the identification or “label” of the 
Student’s specific disorders is somewhat striking. 
(See, e.g., Ex. 509, pp. 1024, 1040). Perhaps the most 
apt description of the Student’s disabilities is that 
provided in August 2003 by Dr. Inglese that the 
Student “is a child with a complex neuropsychiatric 
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disturbance that compromises his ability to self 
regulate his attention and concentration, suppress 
irrelevant perseverance ideation and to defuse and 
divert antisocial/inappropriate impulses.” The most 
operative term in this description is “complex.” With 
medical professionals demonstrating difficulty in 
pinpointing the Student’s disorders, it is hardly 
reasonable to expect the District to do better in 
determining the predominant or existing medical 
disorders. 

It is striking also that the various diagnoses and 
assessments are largely consistent in identifying the 
behavioral manifestations of whatever disorders or 
disabilities the clinician or educator identified. 

The evaluation team did a reasonable job of con- 
sidering and synthesizing this wealth of information 
in its evaluation of the Student, and arriving at the 
conclusion that the Student met the educational 
criteria for autism and other health impairment. The 
IEP team also did a reasonable job of identifying the 
behaviors that were manifestations of his disabilities 
that needed to be addressed in the IEP. 

The Parents contend that it was important for the 
District to identify the specific disorders under which 
the District arrived at the determination that the 
Student met the OHI criterion, in order for the 
District to develop an IEP that fit the needs of a child 
with such disorders. The District certainly could have 
engaged in this exercise, but I am not persuaded that 
it was required to do so or that if it had done so that 
it would have facilitated the development of a more 
appropriate IEP. The IEP team was well oriented to 
the various diagnoses and educational assessments of 
the Student, the Student’s behaviors, and triggers for 
those behaviors. This included awareness and recog- 
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nition of historical diagnoses of OCD. There were 
special educators on the IEP team with training  
and expertise in providing educational services to 
children with OCD. The evidence fails to establish 
that the IEP team failed to take into account the 
Student’s OCD behaviors, or any other historically 
diagnosed disorder, in the IEP process. 

C. PARENTAL PARTICIPATION IN DEVEL- 
OPMENT OF GOALS AND OBJECTIVES, 
AND PLACEMENT DETERMINATION 

1.  General. 

Parental participation in the special education of 
their children is a hallmark of the special education 
laws. In Board of Education v. Rowley, 456 U.S. 176, 
205-06 (1982), the Court commented on the “elab- 
orate and highly specific procedural safeguards” in 
the law: 

It seems to us no exaggeration to say that Con- 
gress placed every bit as much emphasis upon 
compliance with procedures giving parents and 
guardians a large measure of participation at 
every stage of the administrative process . . . as it 
did upon the measurement of the resulting IEP 
against a substantive standard. We think that 
the congressional emphasis upon full partici- 
pation of concerned parties throughout the 
development of the IEP . . . demonstrates the 
legislative conviction that adequate compliance 
with the procedures prescribed would in most 
cases assure much if not all of what Congress 
wished in the way of substantive content in an 
IEP. 

Procedural flaws may support a finding of a denial 
of a free appropriate public education if they result in 
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the loss of educational opportunity. Heather S. v. 
State of Wisconsin, 125 F.3d 1045, 1059 (7th Cir. 
1997). Procedural flaws that infringe on meaningful 
parental participation may be deemed to result in the 
loss of educational opportunity and the resulting 
denial of FAPE, even where the resulting IEP is 
determined to be substantively appropriate. See, e.g., 
Pitchford ex rel. M. v. Salem-Keizer School District, 
155 F.Supp.2d 1213 (D.Or.,2001); cf. Evanston 
Community Consolidated School District v. Michael 
M, 356 F.3d 798, 804 (7th Cir. 2004) (concluding  
that parents were not denied meaningful partici- 
pation); Hoffman v. East Troy Community School, 38 
F.Supp.2d 750, 761 (E.D. Wis. 1999)(observing that 
procedural violations “not having to do with parental 
involvement in the evaluation and IEP process . . . 
must imperil the substantive goals” of IDEA to 
establish a basis for a reimbursement claim). 

2.  Annual Goals and Short Term Objectives. 

The IEP is the centerpiece of the IDEA’s education 
delivery system. Honig v. Doe, 484 U.S. 305, 311 
(1988). An essential component of the IEP are meas- 
urable annual goals and supporting short term objec- 
tives that meet the child’s needs that result from  
the disability to enable the child to be involved in  
and progress in the general curriculum. Wis. Stat.  
§ 115.787(2)(b); 34 C.F.R. § 300.347(a)(2). 

The IEP itself was prepared in full after the 
completion of the IEP team meeting on April 22, 
2005. The law does not prohibit this practice, and the 
record establishes that it is not uncommon to do so. If 
the requirement were otherwise, many IEP meetings 
would be unduly prolonged with no resulting benefit. 
“It is permissible for one person to draft the IEP as 
long as the parents are not denied the opportunity to 
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participate, and the members of the IEP team have 
an opportunity to discuss and amend the IEP.” 
Hampton School Dist. v. Dobrowolski, 976 F.2d 48, 54 
(1st Cir. 1992). 

At the April 22, 2004, IEP meeting, however, only 
one of the four goals specified in the IEP was 
specifically discussed, and the remaining three were 
not. There having been discussion of only one specific 
goal at the meeting, it is evident that the drafters  
of the IEP were left to devise their own, without  
the input of the other members of the IEP team, 
including most significantly, the Parents. 

With respect to the short term objectives that 
supported the four annual goals, none were discussed 
or formulated at the IEP meeting. The short term 
objectives in the IEP are in very large part the same 
short term objectives that were contained in the 
preceding IEP. As with the formulation of the annual 
goals, it is similarly evident that drafters of the IEP 
were left to devise the short term objectives without 
assistance from the IEP team, again, most sig- 
nificantly the Parents. 

The conclusion is inescapable that the drafters of 
the IEP, knowing that the placement determination 
was for a small group setting in the District schools, 
endeavored to craft goals and short term objectives 
that fit this placement determination. 

When the District tendered the IEP and formal 
offer of placement to the Parents, it did not offer  
to reconvene the IEP team for it to discuss the 
appropriateness of the annual goals and short term 
objectives, as it should have, given that almost none 
were discussed during the IEP meeting. It was not 
incumbent on the Parents to request another IEP 
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meeting to consider these matters. Rather, it was the 
obligation of the District to recognize the procedural 
flaw, and offer the Parents the opportunity to 
participate meaningfully in the development of the 
annual goals and objectives, and thereafter to discuss 
placement under the IEP as then appropriately 
developed. The District’s formulation of the goals and 
objectives wholly outside the IEP team meeting, 
without the Parents participating, denied the Parent 
meaningful participation in development of this 
essential component of the IEP, and constitutes a 
denial of a free appropriate public education. 

3.  Placement Determination 

The discussion at the IEP meeting respecting a 
placement determination centered on the District’s 
idea that it could provide the Student with instruc- 
tion in core subjects in a small group environment 
with regular education students. The District deter- 
mined this to be the appropriate placement for the 
Student, even though the annual goals and support- 
ing short term objectives that largely define an IEP 
had not been formulated. 

The District refused the Parent’s frequent entreat- 
ies to consider SSOS as an appropriate placement, 
stating that it would be premature to do so unless the 
IEP team had first determined that the IEP could  
not be appropriately implemented in the District’s 
schools. 

School districts must enter IEP team meetings 
with “open minds, not a required course of action.” 
Deal v. Hamilton County Bd. of Ed., 392 F.3d 840, 
858 (6th Cir. 2004), quoting Ms. C. ex rel. N.L. v. 
Knox County Schools, 315 F.3d 688, 694-95 (6th 
Cir.2003). 
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A preponderance of the evidence, though entirely 

circumstantial, establishes that the District entered 
the IEP team meeting having made up its mind to 
place the Student in a small group setting in the 
District schools under whatever IEP was formulated. 

The most compelling circumstance supporting this 
finding is that the District determined the placement 
to be in the District schools before it formulated the 
goals and objectives that were to be included in the 
IEP, as discussed above. Placement must be deter- 
mined “based on the child’s IEP.” 34 C.F.R. § 300.552; 
see also Wis. Stat. § 115.79(2). Conceptually, it is 
premature to make a placement determination before 
an IEP is completed. Here, an essential component of 
the IEP (annual goals and short term objectives) had 
not been developed at the time the District made the 
placement determination. Even if the District had not 
truly come to the IEP team meeting with a closed 
mind on the appropriate placement, its action in 
determining placement before completion of a core 
component of the IEP would remain a procedural 
violation that denied the Parents meaningful partici- 
pation in the placement determination. 

Another circumstance is that the District stead- 
fastly refused to consider the Parent’s request that 
the District consider placement at SSOS and focused 
wholly on placement in the District schools in a 
“small group setting” with regular education stu- 
dents, though the contours of the “small group 
setting” remained largely undefined, both during the 
IEP meeting and in the IEP itself. The LEA 
Representative at the IEP meeting would permit no 
discussion of SSOS as a placement, even though it 
was apparent that the Student was continuing to 
struggle with his behaviors at SSOS in a small group 



67a 
special education setting. In view of the fact that the 
IEP team discussion had moved to the matter of  
the placement determination before the annual  
goals and short term objectives had been formulated, 
the Parent’s request that SSOS be considered as a 
placement was not unreasonable, notwithstanding 
that SSOS is a far more restrictive educational en- 
vironment than the District schools. 

The District denied the Parents meaningful par- 
ticipation in the IEP process by predetermining that 
the Student would be placed in the District schools 
under the IEP to be developed. 

Even if the District had not made such a pre- 
determination, it denied the Parents meaningful 
participation by determining the placement before 
the annual goals and objectives were developed, and 
in refusing to consider the Parents’ requested place- 
ment at SSOS in its premature placement discussion 
and determination. These procedural flaws constitute 
a denial of a free appropriate public education. 

D. PROCEDURAL ADEQUACY OF DISTRICT’S 
NOTICE OF PLACEMENT 

The special education laws require school districts 
to provide prior written notice to parents in a number 
of instances, including when a school district refuses 
to change the educational placement of a child. The 
content of the notice must include an explanation of 
why the district refused to take the action. Wis. Stat. 
§ 115.792(2); 34 C.F.R. § 300.503. 

The Parents complain that the formal offer of 
placement was procedurally deficient because it did 
not explain why the District refused to consider 
SSOS as an appropriate placement. The Parents are 
correct that the formal Notice of Placement did not 
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explain why the District had refused to change the 
Student’s placement as the Parents had requested. 
This procedural flaw was a mere technical violation. 
The Parents understood from the discussion at the 
IEP meeting that the District did not consider SSOS 
as a placement for the Student because it had 
determined that the IEP could be implemented in the 
less restrictive environment of the District schools. 

E. SUBSTANTIVE APPROPRIATENESS OF IEP 
1.  General. 

In Alex R. v. Forrestville Valley Community Unit 
Sch. Dist., 375 F.3d 603 (7th Cir. 2004), the court 
described the standards governing consideration of 
the substantive appropriateness of an IEP: 

Under the IDEA, local educators enjoy latitude 
in developing the IEP most appropriate for a 
disabled student and may apply their profes- 
sional judgment. An IEP passes muster provided 
that it is “reasonably calculated to enable the 
child to receive educational benefits” or, in other 
words, when it is “likely to produce progress, not 
regression or trivial educational advancement.” 
The requisite degree of reasonable, likely prog- 
ress varies, depending on the student’s abilities. 
Under Rowley, “while one might demand only 
minimal results in the case of the most severely 
handicapped children, such results would be 
insufficient in the case of other children.” 
Objective factors, such as regular advancement 
from grade to grade, and achievement of passing 
grades, usually show satisfactory progress. 
Whether an IEP was “reasonably calculated to 
enable the child to receive educational benefits” 
is a question of fact . . . . 

(Internal citations omitted). 
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An IEP must “take into account what was, and was 

not, objectively reasonable when the snapshot was 
taken, that is, at the time the IEP was promulgated.” 
Roland M. v. Concord Sch. Comm., 910 F.2d 983, 992 
(1st Cir. 1990). Thus, the appropriateness of the IEP 
may not be evaluated with the benefit of hindsight, 
but by circumstances as they existed at the time the 
IEP was developed. 

2.  Present Levels of Educational Performance. 
The Parents complain that the present levels of 

educational performance in the IEP are deficient, in 
that many do not reflect the level of the Student’s 
performance in relation to the annual goals and 
objectives. For example, for the annual goal to 
demonstrate appropriate hand raising procedures 5 
out of 10 times, there is no statement in the IEP of 
the frequency with which the Student presently 
demonstrated appropriate hand raising procedures. 

The District acted reasonably in identifying the 
Student’s present levels of performance in the be- 
havioral areas addressed in the goals and objectives. 
There is no contention that the Student was not 
presently performing at the levels set by the goals. 
The absence of current data was attributable largely 
to the fact that the Student had not been attending 
the District schools for almost a year at the time of 
the IEP meeting. The District proceeded reasonably 
in visiting SSOS to observe the Student and to gain 
information from the staff at SSOS regarding the 
Student’s current performance. Their observations 
and the information supplied by the staff at SSOS 
indicated that while the Student had begun to make 
progress behaviorally, he continued to be plagued by 
the same behavioral problems that existed before he 
was taken out of the district schools. To the extent 
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that the present levels of performance in the IEP led 
to development of goals and objectives that were 
inappropriately high or low, this would have become 
evident as the IEP was being implemented, and the 
goals and objectives adjusted accordingly. The 
absence of certain baseline data in the present levels 
of performance was not due to a lack of diligence on 
the part of the District, and would not lead to the 
denial of a free appropriate public education. 

3.  Annual Goals and Short Term Objectives. 
The development of the goals and short term 

objectives was procedurally flawed, as discussed 
above. Had the development of the goals and 
objectives not been procedurally flawed, it is entirely 
possible, though not a certainty, that the IEP team 
would have determined that different goals and 
objectives would have been appropriate, but this of 
course is impossible to know. This notwithstanding, 
the information that was reasonably available to the 
District respecting the Student’s behavioral needs at 
the time the IEP was developed was that he 
continued to be plagued by the problematic behaviors 
that existed at the time he was withdrawn from the 
District schools, with some but not major improve- 
ment. In light of this, it was not inappropriate for the 
IEP to contain substantially the same goals and 
objectives as were contained in the preceding IEP. 
The goals and objectives were reasonably related to 
meeting the Student’s needs to enable him to be 
involved in, and progress in the general curriculum. 
The goals and objectives were objectively reasonable 
at the time the IEP was developed in April 2004. 
 

 



71a 
4. Related Supports and Services; Behavioral 

Intervention Plan. 
The behavioral intervention plan in the 2004-2005 

IEP is substantially identical to the plan in the 
preceding IEP. This was intended by the IEP team, 
with a view to revisiting the plan in the future upon 
receipt of additional baseline information from SSOS, 
which the Parents had informed the District they 
expected SSOS to generate at some undetermined 
future date. The behavior intervention plan from the 
preceding IEP had been developed after the conduct 
of a functional behavioral assessment in early 2003. 
The staff at SSOS had provided visiting District staff 
with anecdotal information regarding the Student’s 
behaviors and their antecedents, which was con- 
sistent with the information used to develop the 
behavior intervention plan from the preceding IEP. 
The behavior intervention plan, though dated, in- 
cluded reasonable strategies, supports and positive 
behavioral interventions to address the problem 
behaviors, and was substantively appropriate. Wis. 
Stat. § 115.787(3)(b); 34 C.F.R. § 300.346(a)(2)(i). 

The Parents make no argument in their brief 
respecting any other claimed deficiencies in the “re- 
lated services” and “supplementary aids and services” 
in the IEP, and it is not otherwise apparent from  
the evidence adduced at the due process hearing  
how these are believed to be deficient. Viewed in  
the context of the entire IEP, the provisions for  
these items in the IEP are reasonably designed to 
assist the Student to benefit from special education 
and to participate in the regular education class- 
room, and are substantively appropriate. Wis. Stat.  
§§ 115.76(15) & (16), 115.787(2)(c). 
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5.  Physical Education. 

There was no discussion during the IEP meeting 
regarding physical education or adaptive physical 
education, so there is no record why the drafters of 
the IEP determined to exempt the Student from 
physical education in the 2004-2005 IEP. This is both 
a procedural and substantive deficiency in the IEP, 
but one that could have been readily addressed and 
remedied in subsequent IEP meetings. The deficiency 
in the IEP does not in itself cause the IEP to fail to 
provide for meaningful educational benefit. 

F. REIMBURSEMENT FOR EXPENSES OF 
PRIVATE SCHOOL PLACEMENT. 

The prerequisites for reimbursement of the costs of 
the Parents unilateral private school placement have 
been established, the most critical being the denial  
of a free appropriate public education. Wis. Stat.  
§ 115.791; 34 C.F.R. § 300.403(c). Tuition reimburse- 
ment is an equitable remedy. Florence County Sch. 
Dist. Four v. Carter, 510 U.S. 7, 15-16 (1993). Re- 
imbursement may be denied or reduced if it is deter- 
mined that the actions of the parents were unrea- 
sonable. Wis. Stat. § 115.791; 34 C.F.R. § 300.403(c). 
Consideration of the reasonableness of a parent’s 
action may include assessing whether the cost of the 
private education was reasonable. Florence County, 
at 16. 

The IEP that the District developed, though pro- 
cedurally flawed, was substantively appropriate. If 
implemented as constructed in a true small group 
setting for instruction in core subjects with regular 
education students, along with daily direct instruc- 
tion in social skills, the IEP is reasonably designed to 
provide a free appropriate public education in the 
least restrictive environment. 
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The Student’s mother tellingly testified at the due 

process hearing that she did not believe the Student 
required a residential placement, and suggested that 
the Parents chose to enroll the Student in the resi- 
dential program at SSOS because he could not be 
enrolled in a day program there due to its consid- 
erable distance from their home. (Tr. 1/12/05, p. 129). 
Regardless whether she misspoke or said what she 
truly believed at the time, I am not convinced that 
there were no suitable non-residential private schools 
within commuting distance of his home that could not 
provide appropriate educational services. While the 
Student undoubtedly reaps benefits from the aca- 
demic and residential programs at SSOS, the evi- 
dence is insufficient to establish that a residential 
program is necessary to provide him an appropriate 
education. 

I conclude therefore that the reasonable costs of the 
private placement at SSOS are for tuition reim- 
bursement for the period of the ordinary school year. 
See Lascari v. Bd. of Education, 116 N.J. 30, 560 A.2d 
1180 (1989). The cost of year round tuition at SSOS is 
$33,485.40. Since extended school year services were 
not shown to have been necessary for the summer 
period in 2004, a reasonable reduction of the tuition 
reimbursement is 20%. Accordingly, the Parents are 
entitled to tuition reimbursement of 80% of the 
tuition costs at SSOS, in the sum of $26,788.32. 

Conclusions of Law 

1. The District failed to offer a free appropriate 
public education under the IEP for the period May 
17, 2004 to May 16, 2005. 

2. The Parent’s private placement of the Student 
at Sonia Shankman Orthogenic School was appro- 
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priate. The Parents are entitled to reimbursement of 
the reasonable expenses of their unilateral private 
placement of the Student for the period covered  
by the IEP that was proposed to be implemented  
on May 17, 2004. Wis. Stat. § 115.791; 20 U.S.C.  
§ 1412(a)(10)(c); 34 C.F.R. § 300.403(c). 
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ORDER 

The District shall reimburse the Parents $26,788.32 
for the costs of the private placement at Sonia Shank- 
man Orthogenic School for the period from May 17, 
2004 to May 16, 2005. 

Dated at Milwaukee, Wisconsin on May 6, 2005. 

STATE OF WISCONSIN 
DIVISION OF HEARINGS AND APPEALS 
819 N. 6th Street, Room 92  
Milwaukee, Wisconsin 53203-1685 
Telephone: (414) 258-6736 
 
By: ________________________ 
William S. Coleman, Jr.  
Administrative Law Judge 
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APPENDIX D 

UNITED STATES COURT OF APPEALS 
SEVENTH CIRCUIT 

———— 
No. 06-3044 

———— 
JOEL HJORTNESS, A Minor, By and Through His 

Parents and Legal Guardians ERIC HJORTNESS and 
GAIL HJORTNESS, ERIC HJORTNESS, and GAIL 
HJORTNESS, 

Plaintiffs-Appellants, 

v. 

NEENAH JOINT SCHOOL DISTRICT, 
Defendant-Appellee. 

———— 
Nov. 14, 2007 

———— 
Appeal from the United States District Court for 

the Eastern District of Wisconsin. Nos. 05 C 648,  
05 C 656-William C. Griesbach, Judge. 

Stephen O. Walker (argued), Saratoga Springs, UT, 
for Plaintiffs-Appellants. 

Lori M. Lubinsky (argued), Axley Brynelson, 
Madison, WI, for Defendant-Appellee. 

Before FRANK H. EASTERBROOK, WILLIAM J. 
BAUER, RICHARD A. POSNER, JOEL M. FLAUM, 
KENNETH F. RIPPLE, DANIEL A. MANION, 
MICHAEL S. KANNE, ILANA DIAMOND ROVNER, 
DIANE P. WOOD, TERENCE T. EVANS, ANN 
CLAIRE WILLIAMS, and DIANE S. SYKES, Circuit 
Judges. 
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ORDER 

On September 4, 2007, plaintiffs-appellants filed a 
petition for rehearing en banc, and on October 1, 
2007, defendant-appellee filed an answer to the peti-
tion.  A majority of the judges on the panel voted to 
deny rehearing.  A vote on whether to grant re-
hearing en banc was requested and a majority of the 
judges in regular active service have voted to deny 
the petition. Judges Ripple, Rovner, Wood, and 
Williams’ joint opinion dissenting from the denial of 
rehearing en banc is appended. 

The petition is therefore DENIED. 

RIPPLE, Circuit Judge, with whom ROVNER, 
WOOD and WILLIAMS, Circuit Judges join, dissent-
ing from the denial of rehearing en banc. 

Joel Hjortness, a student with significant learning 
and behavioral disabilities, attended public school in 
the Neenah School District.  His parents believed 
that the school was not addressing adequately his 
learning and behavioral needs, and, in May 2003, 
they placed him in a residential private school.  In 
November 2003, the school district began its process 
of reevaluating Joel for IDEA purposes. After a num-
ber of meetings, some with and some without Joel’s 
parents, the school district concluded that he should 
be placed back in the public school. His parents 
requested a due process hearing to seek reimburse-
ment for the cost of private school. 

The ALJ determined that the school district had 
complied with the substantive requirements of the 
IDEA by providing Joel with an individualized 
education plan (“IEP”) reasonably calculated to pro-
vide him meaningful educational benefits. The ALJ 
also found, however, that the school district had 
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committed procedural violations of the IDEA by 
failing to develop the IEP with parental input and by 
making the decision to place Joel in the public school 
prior to the consultative process with his parents.  
The ALJ therefore ordered reimbursement.  On ap-
peal, the district court granted summary judgment  
in favor of the school district.1 The Hjortnesses 
appealed. 

A panel of this court affirmed, holding that pre-
determination was appropriate under the IDEA. 
Without citing any authority, the panel majority 
further created a mandatory presumption in favor of 
public school placement under the IDEA. The dis-
senting member of the panel concluded that the 
IDEA’s presumption in favor of educating students 
with their non-disabled peers “does not permit a 
school district to circumvent the procedures that 
Congress has mandated by predetermining that a 
disabled student should be placed in one of its own 
schools.”  In her view, the IDEA requires placement 
decisions to be made based on the IEP, and allowing 
a school to make a placement decision before the IEP 
is developed would render the procedural process 
outlined in the IDEA meaningless. 
                                                 

1 The district court appears to have disagreed with the ALJ’s 
finding that Joel’s placement had been predetermined, but its 
disagreement was based on its legal interpretation that prede-
termination is appropriate under the IDEA. Hjortness ex rel. 
Hjortness v. Neenah Joint Sch. Dist., 2006 WL 1788983 at *6 
(E.D.Wis. June 27, 2006) (referring to 20 U.S.C. §  1412(a)(5)(A), 
the IDEA’s mainstreaming provision, and concluding that “the 
District had no obligation to consider placing Joel at [the private 
school] unless and until it concluded that he could not receive a 
free and appropriate public education in district schools”).  The 
panel majority appears to have assumed the ALJ’s finding that 
predetermination had occurred; it merely repeated the district 
court’s conclusion that predetermination was appropriate. 
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While the panel majority has amended its opinion 

to verbalize support for Board of Education of Town-
ship High School District No. 211 v. Ross, 486 F.3d 
267, 274 (7th Cir.2007), the text of the revised 
opinion notably leaves intact its approval of prede-
termination.2 It takes this stance despite the fact 
that, only five months ago in Ross, this court recog-
nized that, when school authorities determine the 
placement of a child in advance of the statutorily 
mandated consultative process with the child’s par-
ents, they violate the procedural obligations of the 
IDEA. The resulting IEP cannot be implemented 
because it is not the result of the process mandated 
by Congress, and therefore does not result in a free 
and appropriate education.  In Ross, we noted that 
the IEP was the “central tool” for determining place-
ment and that a school district could not hold “sham” 
IEP meetings for the purpose of merely ratifying a 
predetermined placement decision.  Id. (quoting Deal 
v. Hamilton County Bd. of Educ., 392 F.3d 840, 857 
(6th Cir.2004); Spielberg v. Henrico County Pub. Sch., 
853 F.2d 256 (4th Cir.1988)).  In the present case, by 
contrast, the panel majority concluded that predeter- 
 
                                                 

2 The panel majority opinion addressed what it recognized to 
be “the appellants’ main challenge”-that the school district 
inappropriately predetermined Joel’s placement.  It concluded:  
“The ALJ found that the school district made its decision to 
place Joel in public school before the IEP was written.  How-
ever, the IDEA requires that the school district educate Joel 
with his nondisabled peers to the ‘greatest extent appropriate.’  
20 U.S.C. § 1412(a)(5)(A).  Recognizing that we owe great 
deference to the ALJ’s factual findings, we find that the IDEA 
actually required that the school district assume public place-
ment for Joel. Thus, the school district did not need to consider 
private placement once it determined that public placement was 
appropriate.” 
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mination was permissible so long as it resulted in a 
substantively appropriate public placement. 

The panel majority’s decision is also contrary to the 
majority of decisions on the issue in the courts of 
appeal.  The seminal case is the Fourth Circuit’s 
decision in Spielberg, 853 F.2d 256, a case quite 
similar to this one. In Spielberg, a severely handi-
capped child was attending a private residential 
school. The public school district began an evaluation 
of his needs to develop an IEP, which “from the 
beginning” focused on placement at the public school 
district’s special education facility.  Id. at 257.  After 
a series of letters and meetings with the parents, an 
IEP was drawn up, and the child was placed at the 
public school.  Id.  The Spielbergs appealed. The local 
hearing officer determined that the new IEP was sub-
stantively appropriate, but the district court found 
that the school district had violated the procedural 
requirements of the Education of All Handicapped 
Children Act (the precursor to the IDEA) by deter-
mining placement prior to developing an IEP.  Id. at 
257-58.  The Fourth Circuit affirmed the district 
court’s decision that the IEP must be developed prior 
to placement, holding: 

The defendants violated EHA procedures when 
they resolved to educate Jonathan Spielberg at 
[the public facility], and then developed an IEP 
to carry out their decision.  This failure to follow 
EHA procedures is sufficient to hold that the 
defendants failed to provide Jonathan with a 
FAPE [free appropriate public education]. 

Id. at 259. 

The Sixth Circuit, relying on Spielberg, has agreed 
that predetermination is inappropriate under the 
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IDEA, and that it can result in a denial of a free and 
appropriate education. Deal v. Hamilton County Bd. 
of Educ., 392 F.3d 840 (6th Cir.2004) (“Because it 
effectively deprived Zachary’s parents of meaningful 
participation in the IEP process, the predetermina-
tion caused substantive harm and therefore deprived 
Zachary of FAPE.”); see also Nack v. Orange City Sch. 
Dist., 454 F.3d 604, 610 (6th Cir.2006). The Ninth 
Circuit also has found that predetermination of 
placement prior to formation of an IEP is impermissi-
ble under the IDEA. W.G. v. Bd. of Trustees of  
Target Range Sch. Dist. No. 23, 960 F.2d 1479 (9th 
Cir.1992). Indeed, until the panel’s decision, only the 
First Circuit had held (cursorily) that predetermina-
tion does not necessarily result in a denial of FAPE. 
See Hampton Sch. Dist. v. Dobrowolski, 976 F.2d 48 
(1st Cir.1992). 

In this case, the ALJ made a finding that the 
Neenah School District had predetermined Joel 
Hjortness’ public school placement before the formu-
lation of the IEP in the consultative process. There-
fore, it concluded, the placement decision was made 
without meaningful participation by the parents. 
This procedural violation denied Joel a free and 
appropriate public education. The panel majority 
opinion, contrary to the positions of the majority of 
other circuits, summarily concluded that this pre-
determination was appropriate under the IDEA. 

The process sanctioned by the panel majority is 
also contrary to the regulations of the agency charged 
with the administration of the statute.  The district 
court quoted 34 C.F.R. 300.552(c), in effect at the 
time of this incident, which stated that “[u]nless the 
IEP of a child with a disability requires some other 
arrangement, the child is educated in the school that 
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he or she would attend if nondisabled.” 2006 WL 
1788983 at *6. Subpart (c), however, should not be 
read without its preceding subpart, which notes: “The 
child’s placement . . . [i]s based on the child’s IEP.” 34 
C.F.R. 300.552(b)(2). A child’s placement determina-
tion must be made after the required consultation 
with the child’s parents and development of an IEP. 

Similarly, the mainstreaming provision of the 
IDEA, 20 U.S.C. § 1412(a)(5)(A), on which the panel 
majority relies, provides a preference for education of 
a disabled student with his non-disabled peers. It is 
debatable whether this provision also presumes 
public placement over private placement. Neverthe-
less, the provision is qualified with the phrase “to the 
maximum extent appropriate.” Whether such place-
ment is appropriate can only be determined after 
consultation with the child’s parents and the develop-
ment of an IEP. The school district may presume 
placement in a public school, but it may not predeter-
mine placement there. 

Allowing school districts to predetermine place-
ment prior to the consultative process would have 
drastic consequences for the administration of the 
IDEA, for the governance of our educational system 
and for the rights of parents to have a meaningful 
say in the education of their child. As the dissent to 
the panel majority notes, school districts now have an 
incentive to start with a desired result and work 
backwards to develop an IEP with only the minimal 
goals that are achievable by the preselected place-
ment. As the dissent correctly notes, the IDEA’s pre-
sumption in favor of educating students with their 
non-disabled peers “does not permit a school district 
to circumvent the procedures that Congress has 
mandated by predetermining that a disabled student 
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should be placed in one of its own schools.” The IDEA 
requires placement decisions to be made based on the 
IEP; allowing a school district to make a placement 
decision before the IEP would render the process 
mandated by the IDEA meaningless and leave the 
parents with nothing more than a charade. 

The panel majority’s insistence on the retention of 
its approval of predetermination creates, at the very 
least, a significant ambiguity in the law of the circuit 
and, it appears, a conflict with the established law of 
this circuit. It also appears to set the law of this 
circuit on a trajectory contrary to the majority of  
the circuits that have examined the question, and 
contrary to the established position of the agency 
charged with the administration of the statute. 
Members of the bench and bar, whose professional 
responsibilities involve the administration of the 
IDEA, must deal with an added and unnecessary 
burden because of the court’s failure to clear up this 
situation through a rehearing by the full court. 
Unless this situation is corrected swiftly, the result 
will be a drastic disruption in the administration of 
the statutorily mandated consultative procedure 
between parents and school officials and a significant 
dilution of parental rights to participate in the 
education of their child. Accordingly, I respectfully 
dissent. 
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