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Disabled Children May Be L eft Behind
If IDEA Law Becomes an Entitlement

Executive Summary

e Thereauthorization this year of the Individuas with Disabilities Education Act (IDEA) presents an
opportunity to address the flaws in the specid education system which have been pointed out by
teachers, parents, and administrators.

e ThePresdent’s principles for reform address these flaws: the need for increased accountability; the
burdensome procedura requirements; the misidentification of children as disabled; and the
insufficient role of parentsin helping determine their disabled child’s educationa needs.

e |f Congressfailsto reform the system, the consequences will be costly — more endangered students,
more teachers driven from the field, and more precious resources pulled out of the classroom and
into litigation expenses and adminigrative requirements.

e On June 25, ahipartisan bill (S. 1248) to reauthorize IDEA was unanimoudy reported by the
Senate Committee on Health, Education, Labor, and Pensons. The Gregg-Kennedy bill would not
accomplish dl of the President’ s principles, but it makes a meaningful Sart.

e Themos sgnificant threet to implementing the President’ s principlesis an effort to convert the law
into a protected entitlement program, which the bill as reported would not do.

e Senator Kennedy hasindicated he will offer an amendment to make IDEA amandatory program
when the reauthorization bill comes before the full Senate.

e Weretha amendment to pass, it would become immensday more difficult for Congress to make
improvements to the law. Specid education is an evolving field, and so the opportunity to make
critical reforms should not be denied for future years.

e Republicans haveinitiated a 282-percent spending increase over the past seven years to respond to
the pressing needs of the states. Republicans should continue to pursue the god of improving
educationa outcomes for children with disabilities, and resst efforts that would make it more difficult
to address the critical and evolving problems facing the specia education community.




I ntroduction

The right of disabled children to equa educationd opportunitiesis rooted not in the law but in the
United States Congtitution.! The specia education law — now known as the Individuas with Disabilities
Education Act (IDEA) —was enacted in 1975 to assist states in meeting their Condtitutional obligation.?
Staesthat follow federd rules and offer dl children, regardiess of disability, afree appropriate public
education (FAPE) recelve federa financiad assistance. Through the reauthorization process, the law has
been revised severa times, most recently in 1997. 1n 2002, 6.5 million disabled children were served
through IDEA.3

Authorization Versus Entitlement

Reformsto IDEA have been implemented during past reauthorizations, but many problems
persst. Even the best effortsin 2003 may well fal short of satisfying the disabled student community. In
part, thisis due to the competing interests in the debate, and in part due to the fact that the science of
defining disabilities is an evolving one, affecting both who is served and how they should be served.

Thus, itiscritica that even as Congress continues to increase the funding levelsfor IDEA —asit
has over the past seven years — it a'so must be permitted to improve the system for the benefit of
disabled children by addressing the evolving science, any unintended consequences of the law’'s
mandates, and the growing costs. It can do this best through the legid ative reauthorization process.
Congress largdly will be denied this opportunity if Democrats succeed in putting thisimperfect program
on auto-pilot.

The President’s Principles

Though the law has opened doors for disabled children overdl, IDEA’s complicated regulatory
system detracts from its success. Specific problems with the system were sudied by the President’s
Commisson on Specia Education, a 20-member Commission organized in 2001 to recommend IDEA
reforms. The Commission based its findings on the reports of more than 100 specia education experts,
practitioners, parents, and disabled individuas themselves. After receiving the Commission’ s report, the
President issued alist of principles directed at the reauthorization process. The principles are:

IPARC v. Sate of Pennsylvania, 343 F. Supp. 279 (E.D. Pa. 1972); Mills v. Board of
Education of the District of Columbia, 348 F. Supp. 866 (D.D.C. 1972). See “The Individuals with
Disahilities Education Act: Congressional Intent”, CRS report number 95-669, for summary.

2P L. 94-142, originally called the Education for All Handicapped Children Act, was renamed
IDEA during its 1990 reauthorization in P.L. 101-476.

3President’s Commission on Excellence in Special Education, A New Era: Revitalizing Special
Education for Children and their Families, 2002.



. Firgt, improve accountability by digning IDEA with the principles of the No Child Left Behind
Act. The President seeks to decrease emphasis on compliance with procedure and increase
emphasis on results.

. Second, smplify the law’ s burdensome due-process requirements, which create inordinate
amounts of paperwork for teachers, limit the ability of schools to discipline disabled children who
exhibit violent or ingppropriate behavior, and intensify adversity between parents and schools.

. Third, reduce misdentification of students, which has fueed growing IDEA cogts. Schools are
faced with a growing and changing population of specia-education beneficiaries, some of which is
based on outdated identification practices. The questions of how disabled children are identified,
and what schools must provide, should be examined with this legidation.

. Fourth, increase the role of parentsin determining the most gppropriate setting for their disabled
child's education. Oftentimes, this may be a private or charter school.

Funding Should Not Be the Focus of the Debate

Congressiona commitment to IDEA funding is strong under the current Republican leadership —
but it cannot be our only focus. By fighting to assure the safety of children, reduce the burden on specid
education teachers, increase cooperation between schools and families, keep costs reasonable for school
digtricts, and assure services are properly provided to those who need them, Republicans can
demondtrate that their commitment to specia education extends beyond increased funding done. The
principal goa of IDEA isto improve educational outcomes for disabled children. Money done will not
achieve that god.

The Gregg-Kennedy hill does not convert IDEA spending from discretionary to mandatory, but
as noted earlier, an amendment to do o is expected during the floor debate. The House on April 30
passed (251-171) its IDEA reauthorization, H.R. 1350, retaining IDEA as a discretionary-spending
program, and doubling the funding leve in just seven years.

The remainder of this paper details the Presdent’ s principles for addressing the critical problems
facing specia education today — shortcomings which would not improve if IDEA becomes an entitlement

program.
Principle 1. Improve Accountability

The Presdent’ sfirg principleisto aign IDEA with the landmark No Child Left Behind Act
(NCLB), which puts educationd results first and makes schools accountable to students and parents.
Under NCLB, al students are assessed every year to make sure they are learning. Each Sateis
developing standards against which students will be measured; specid education students will require
dternate standards and assessment methods.



The Gregg-Kennedy hill would clarify methods to measure specid education sudents' progress
and dlow dternate assessments to be incorporated into the No Child Left Behind Act accountability
sysems. The bill would fund efforts to determine accurate dternate assessment methods which states
could dign with state content standards.

The ahility to measure students  progress within the context of a state’ s genera education
gandards will offer parents ameaningful picture of their child's development —yet, it is just the kind of
reform that could be discouraged if IDEA is converted into an entitlement program. Effortsto create or
strengthen accountability systems frequently face opposition from entrenched education groups. Yet
during reauthorization, parents, teachers, administrators, and state and federa policymakers must come
together, hear each other’ s concerns, and forge a compromise. Making IDEA an entitlement program
would take away that rare opportunity for modest reform, jeopardizing the quality of specia educetion.

Principle 2. Smplify Burdensome Procedural Provisons

In an effort to ensure every disabled child is treated fairly, IDEA provides eaborate procedura
safeguards. Compliance with these burdensome provisions presents three of the law’s most serious
problems: redtrictive discipline procedures, which can put other children and teachers at risk; excessive
paperwork requirements, which affect teachers time in the classroom; and an adversarid framework,
which contributes to animaosity and high legd codts.

Discipline Restrictions Put Children and Teachers at Risk

Under IDEA, schools are drictly limited in their ability to ded with disabled children who exhibit
violent or ingppropriate behavior. This can place teachers and other children in the classroom at risk,
disrupt the learning process, and put the school at risk for lawsuits.

Specid education students are subject to afederaly prescribed disciplinary regime. When such a
student commits an infraction, he may be suspended for up to 10 days. He may be removed from the
classroom and placed in an interim setting for up to 45 days only in cases involving weapons, drugs, or
clear indications that the child is likdly to injure himsdlf or others. Education services must not cease
during a45-day remova. After 45 days, the student is often returned to the origind educationa setting.
On the other hand, dl states have policies requiring the one-year expulson of non-disabled sudents who
bring weapons to school.*

If astudent’ s parents alege due-process violations, the law requires the student to “stay put,”
meaning that he must remain in the current educationa setting until al proceedings, including gopeds, have
been completed. Two attorneys who worked with a disabled student describe how the procedural
protection can be exploited:

“4As required for federal funding under the Gun-Free Schools Act, Public Law No. 103-382.
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“The IDEA’s‘ day-put’ provison is subject to serious abuse. . . . College basketbal long ago
implemented the 40-second clock to put some reasonable limits on versons of ‘sl ball.” There
isno comparable mechanism in IDEA. Running out the clock is a drategy that isdive and well in
specia education due process proceedings.”®

The law is s0 broadly written that it permits even students who are in — or who have not begun —
theinitid stages of disability determination to claim exemption from a school’ s disciplinary process. Once
adudent is subject to adisciplinary action, he then can dlege that heis disabled, and he may be digible
to receive the same protections under certain circumstances.

The President requested that the disciplinary provisions be smplified to improve school safety
while preserving protections for disabled students. The Senate hill, S. 1248, would smplify the
disciplinary procedure schools must follow. It also would reped the " stay-put” provision and, insteed,
require a school to conduct an expedited hearing within 20 school days of the date the hearing was
requested. However, it would retain the 45-day out-of-classroom limitation, and require schools, before
issuing punishment, to determine whether the disciplinary violation was aresult of the sudent’ s disahility.

The House hill, H.R. 1350, takes a bigger step towards mesting the President’ s principle. It
would alow students who violate school rulesto be kept out of the classroom for longer than the initid
45-day period (with continuing educationd services), and would dlow students with disabilities to be
pendized in the same manner as non-disabled students for the same violations.

Teachers and principals should be alowed to control the safety and educationa atmosphere of
their schools. If IDEA became a permanent entitlement program, the straitjacket of federd disciplinary
ruleswould remain on teachers and principas indefinitely.

Paperwork Takes Teachers Out of the Classroom

Specia education teachers face paperwork burdens so onerous that they spend more time on
paperwork than on grading, communicating with parents, sharing with colleagues, supervising asssants,
and attending teacher meetings combined.®

Kevin J. Lanigan et al., “Nasty, Brutish...and Often Not Very Short: The Attorney Perspective
on Due Process,” in C.E. Finn, Jr., A.J. Rotherham, & C.R. Hokanson, Jr. (Eds.), Rethinking Special
Education for a New Century, Washington, DC: Thomas B. Fordham Foundation and Progressive
Policy Institute, May 2001, p. 226.

®Elaine Carlson et al., Sudy of Personnel Needs in Special Education (SPENSE), Westat for
the Department of Education, March 24, 2003, A7-8. http://www.spense.org. Data from 1999-2000.
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Teachers are used as compliance officers for school districts struggling to comply with more than
814 federd monitoring requirements. The Presdent’s Commission noted that few are “related to student
performance.”” Specia education teachers spend three times as much time on paperwork as the average
teacher.®

The Council for Exceptiona Children, a specia education teachers group, conducted a survey on
itsmembers unique burden. They found that their additiona paperwork duties include documentation
related to collaborative team meetings, medica assstance hilling records, due process documentation,
and reports and evaluations of students referred to but not placed in specid education. Remember, these
are classroom teachers, not lawyers or administrators.

The Individual Education Program (IEP), the federally required contractual document negotiated
annually for each disabled child, largely contributes to the paperwork burden. A recent survey shows 83
percent of the teachers reporting they spend “from one-haf to one-and-a-haf days per week in IEP-
related mestings.”® 1EPs contain detailed information about the child’s current satus, gods, and the
services which will be provided. Typicdly, the IEPis between 8 and 16 pages in length and is drafted
during hours of negotiations in meetings with teachers, administrators, lawyers, and parents.°

Reducing the paperwork burden must include the |EP process. S. 1248 would maintain the
annud 1EP requirement for children under age 18, but it does relieves paperwork and time commitments
for teachersin anumber of other ways. The Senate bill would dlow: amendments to the IEP rather than
complete redrafts, more flexibility in alowing teechers to be excused from | EP meetings when their
attendance is unnecessary; and consolidation of 1EP and reevauation meetings. Mot significantly, both
the Senate and House bills would eiminate the requirements that | EPs must include benchmarks and
short-term objectives, which contribute grestly to the paperwork burden on educators and parents, and
often bear no relationship to a child’ s devel opment.

The House-passed reauthorization bill arguably comes closer to the President’ s gods by giving
parents the option of renewing |EPs every three years or annualy, asthey prefer.t! H.R. 1350 aso
would alow: amendments to the | EP rather than complete redrafts; changes through written exchange

"President’s Commission on Excellence in Special Education, p. 12.

8Carlsonet d., p. 1.

9Council for Exceptional Children (CEC), IDEA Reauthorization Recommendations, 2002,
http://www.cec.sped.org/gov/IDEA_reauth_4-2002.pdf.

OCEC, p. 18.

HThis approach was recommended by the CEC as part of a pilot program, CEC p. 23.
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rather than face-to-face meetings; and flexibility in the makeup of the |EP drafting group. Like the Senate
bill, H.R. 1350 would diminate benchmarks and short-term objectives, but for alimited group of sudents
and only after aphase-in period. Importantly, the House bill would waive paperwork requirements for
up to four yearsfor 10 states in a pilot program.

Elaborate Due Process Structure Leads to Litigation, and Fear of Litigation

Much of the paperwork burden is not actualy required by the federd law, but by states and
locdlitiesin an effort to fend off lawsuits. Asthe Council on Exceptiona Children pointed out, “Too often
the focus of 1EP development seems to be on compliance with the rules and regulations that govern
specia education servicesin order to avoid procedural complaints.”*? Until this problem is remedied,
dates have little choice but to continue to protect themselves againgt coglly litigation by doing onerous
paperwork amed only a proving they complied with the law.

The law’ s daborate procedurd safeguards include a negotiated |EP, numerous forma notices of
educationd action (and non-action), mediation of digputes, a due process hearing, and aright to apped in
state or federal court. When parents prevail, they can be awarded reasonable attorneys fees®* Schools
are never entitled to atorneys fees. Unfortunately, this structure also alows for abuse by ensuring that
ether party can prolong resolution of disputes for years.

The 1997 reauthorization sought to improve the dispute resolution process by requiring that
schools offer mediation as an option to parents before aforma due process hearing. Although schools
report that mediation is far less codtly, schools are prohibited from entering into voluntary binding
arbitration. Due process proceedings and litigation are always an option. Schools face high risk because
they pay for their own atorneys fees and sometimes those of the other party. The cost of litigation in
both time and money remains so substantial that the fear of litigation iswha most hinders relief. 24

This pits parents against schoolsin a battle for school resources, and the costs are considerable.
A recent study based on 1999-2000 data found that the cost of a mediation or due process case typically

12CEC, p. 18.

13H.R. 1350 would amend IDEA to give the power to determine hourly rates for attorneys feesin
IDEA suits to a state's governor, or other appropriate official. The governor would report these rates to
the public annually. No court could add a bonus or multiplier to such attorneys fees. S. 1248 has no
similar provision.

14Jay G. Chambers, Jennifer J. Harr and Amynah Dhanani, “What are We Spending on
Procedural Safeguards in Special Education, 1999-20007" Center for Special Education Finance, May
2003. http://www.seep.org/DOCS/04.PDF.



ranged from $8,160 to $12,200, while the average cost of alitigated case was $94,600.> This study
concluded that $146.5 million was spent in the 1999-2000 school year on due process, mediation, and
litigation activities — but the study recognized that this esimate is likely lower than actua codts because it
does not include attorneys fees awarded, costs related to the first level of complaint to the loca school
digtrict, or the costs of teachers and administrators time when they are required to appear in court and
mediation sessons.

The President requested that aternative dispute resolution through both mediation and voluntary
binding arbitration be encouraged. S. 1248 attempts to streamline the procedura safeguards, and
requires that a parent must st down with aschool didtrict and give school officids an opportunity to
resolve their complaint before resorting to a due process hearing. While S, 1248 encourages dternative
dispute resolution, it does not provide for voluntary binding arbitration. The House bill would require
states to establish a voluntary dispute resolution system. In cases where a due process hearing does
occur, to different degrees both bills would redtrict the hearing officers to looking a how well the school
is mesting the child’ s educationd needs, and not procedurd fumbles and missteps. Both bills would
edtablish statutes of limitations for lawsuits. H.R. 1350 creates a one-year Satute of limitation and S.
1248 adopts a two-year statute of limitations, which could be extended or shortened by state law.

Principle 3: Improve M eansto I dentify Disabled Children

The cost of specia education has skyrocketed since IDEA’s enactment. The average cost of
educating a disabled child has grown from $3,577 in 1977-1978 to $12,474 in 1999-2000. Thisis
amost twice as much as it costs to educate a non-disabled student.’®  In the 1999-2000 school year,
states spent $78 hillion to educate disabled children — amounting to 21.7 percent of total state education
soending.*” The cost of the maximum authorized federal share of IDEA (40 percent of the average per-
pupil expenditure (APPE), multiplied by the number of disabled sudents) has grown significantly from
$3.4 million in 1981 to $18.2 hillion in 2002.

Over-identification of Disabled Students Adds to Cost Burden

Contributing to this growth is the increase in the number of students identified as disabled. That
number has grown from 8.5 percent of the student population in 1977-1978 to 13 percent in 1999-

SChambers at al., p. 5.
18Chambers, Harr and Dhanani, p. 6.

YJay G. Chambers, Thomas B. Parrish and Jennifer J. Harr, What are We Spending on Special
Education Services in the United States, 1999-2000?, Center for Special Education Finance, March 2002.
http://www.seep.org/Docs/AdvRptl.PDF



2000, and much of that growth is atributable to one class of disabled: Attention Deficit Hyperactivity
Disorder (ADHD). In 10 years, the number identified in this category has jumped by 319 percent.®
Another classfication, Specific Learning Disability (SLD), has increased by 36 percent in the sametime
frame.

While some of the growth in both of these categories is attributed to an increase in premature
births and to a greater understanding and awareness of learning disabilities, there is concern that some
aso may be due to over-identification. Asthe President’s Commission on Specid Education explained,
“The lack of consistently applied diagnostic criteriafor specific learning disorders makesit possible to
diagnose dmogt any low- or under-achieving child as SLD depending on resources and other loca
considerations.”?® The Commission aso found flaws with the way ADHD students are qudified,
concluding, “It iswidely believed that many children who are identified through this process are not
adequately evaluated.”

Both S. 1248 and H.R. 1350 would improve identification of disabled children in the categories
which have experienced such rapid growth and encourage cogt-€effective early identification of disabled
children. In many cases early intervention can be akey to overcoming a disability.?? In both hills, up to
15 percent of adtate or locd school didtrict’ stota grant could be utilized for “ pre-referra services’ to
identify students who, with additiona services, could succeed on the generd education track.

Recent Court Ruling Fuel Skyrocketing Costs - Now | nclude Medical Services

In Cedar Rapids Community School District v. Garret F, 526 U.S. 66 (1999) the Supreme
Court opened the door to huge additional cost burdens on states® IDEA requires states to provide both
afree appropriate public education and related services, such as transportation. The Court found that
the related services requirement obligates states to pay for whatever medical services (that are not
required to be administered by a doctor) are required to keep achild in school. In the case before the
high court, the school was ordered to pay for afull-time nurse for achild who required a ventilator that
required constant monitoring. Clearly, the presence of a medically needy child can impose very high and
unexpected costs on aschool digtrict’s specia education program.

18 Chambers, Parrish and Harr, p. 7.

president’s Commission on Excellence in Special Education p.2 4.
“president’s Commission on Excellence in Special Education p. 25.
?Ipresident’s Commission on Excellence in Special Education p. 24.
22President’s Commission on Excellence in Special Education p. 22.

23Cedar Rapids Community School District v. Garret F., 526 U.S. 66 (1999).
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Both S. 1248 and H.R. 1350 would amend IDEA to allow some funds to be reserved in risk
pools which could be drawn upon for high-cost cases?* The Senate bill, S. 1248, would require states to
Set asde 2 percent of their Part B IDEA grant (after adjusting for administrative costs) for the sole
purpose of asssting locd digtricts in covering the cogts of high-need students. The bill would grandfather
gtates which dready have some form of cost-sharing risk pool in place, alowing them to use the 2
percent for their current structure. Any unused funds would eventualy go out to the locd digtricts as part
of ther regular grant. In contrast, the House hill clarifies that states may voluntarily gpply fundsto this
purpose, athough current law does not prohibit them from doing so.

Rather than let IDEA’ s deficiencies and court rulings fuel the growing codts of specia education,
Congress should reform the program so that al disabled children can bewdl served. The darming spike
in learning disabilities which are difficult to accuratdly diagnoseisin large part aresult of natura scientific
developments, which no doubt will continue to unfold. Because Congress has established criteriafor
defining digible disahilities, it has an important role to play in thisarena. As conditions become
scientificaly accepted and accurate methods of diagnosing conditions change, the law must be modified
S0 that specia education resources are used wisdly.

With regard to the Cedar Rapids ruling, it can be reasonably anticipated that as medica science
advances, even more disabled individuas will be able to participate in al-day school. A risk pool as
provided in this year’ s bill might not be sufficient to fund these needs, and a different approach may
become necessary. If IDEA funding becomes mandatory, it will be very difficult to revise the Satute in a
way that reducesits costs. Legidators must establish that delicate baance between meeting the needs of
children and retaining the ahility of a school to function both adminigtratively and fiscaly.

Principle 4: Increasing the Role of Parental Choice

The Presdent’ s fourth principle for reform is to increase the role of parentsin determining the
best environment for their disabled child’s education. Current law requires loca educeation agencies
(LEAS) to identify al disabled children regardiess of whether they are enrolled in private, parochid, or
public school. It dso dlows a substantid degree of private school involvement for districts willing to
dlow it. For example, the LEA may pay to place the student in private schoal if the members of the
sudent’ sindividua education plan team agreeto it, but that is not often the case.

24 |n the 107" Congress, legislation was considered which would allow Medicaid to cover disabled
children who would not otherwise meet a state income threshold for Medicaid digibility - S. 321 and H.R.
600.
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The gtate of Florida has established a traditiona voucher program for specid education students,
which has proved very popular. Participation in Florida’s McKay Scholarship Program has grown every
year, reaching 8,000 disabled children in the 2002-2003 school year,?® and the reviews from parents are
very podtive. Among the areas parents rated highly were smdler class sizes, and their assessments that
their children were much lesslikely to be “bothered” by other students based on their disability or to be
physicaly assaulted.?®

Asthe survey results show, most participating parents believe their child is receiving amore
appropriate education in a private school. However, the $54 million McKay program is not funded by
IDEA —itisentirdy funded by the state of Horida. The President’s Commission recommended that
IDEA funds should “follow students to schools their families choose.”?’

There are other possihilities to encourage parental choice. Some dtates offer tax credits for
donations to scholarship programs. In Arizona, individual taxpayers receive a dollar-for-dollar tax credit
for donations to nonprofit groups that offer private school scholarshipsto sudents. The program was
initiated in 1997, and in itsfirgt four yearsit collected $56 million, enough to provide new opportunities to
36,000 school children.?® Other possibilities states may want to experiment with include a partial choice
program, such as offering disabled sudents in failing school digtricts vouchers for supplementd tutoring
services.

Mandatory Spending Threatensto L eave Disabled Students Behind

In many cases, IDEA’s deficiencies are fueling its costs. Some of these are apparent to
lawmakers now and could be addressed in this reauthorization; many more will be the possble
unintended consequences of this reauthorization or trends too nascent to approach thisyear. Others,
such as the new identification Stuations described above, may be addressed in this reauthorization but the
scientific fidd in which the law operates may change enough to subvert Congressond intent.

The " Full-Funding Obligation” Debate

The charge that the federal government has not kept its so-caled obligation to “fully fund” specid
education comes from the way Congress developed the funding formula. IDEA authorizes the federa
government to pay no more than 40 percent of the average per pupil expenditure (APPE) multiplied by
the number of disabled children for purposes of Part B of IDEA. APPE isameasure of how much it

ZRichard N. Apling, Nancy L. Jones and David P. Smole, Individuals with Disabilities Education
Act: Possible VVoucher Issues, April 8, 2003, RL31489.

2Greene, p. 22-24.
%"President’s Commission on Excellence in Special Education p. 38.

%Dan Lips, “The Arizona Scholarship Tax Credit: A Model for Federal Reform,” Arizona Issue
Analysis 173, July 31, 2002.
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costs to educate a child generaly, not exclusvely disabled children, and the rather arbitrary formula
smply assumes the costs of educating a disabled child to be twice the cost of anon-disabled child.*® For
FY 04, an appropriation of $21 hillion would be required to “fully fund” Part B of IDEA, i.e., provide 40
percent of the estimated costs based on this calculation. The federa government covered about 17.6
percent of the APPE in FY 03 and the President’ s request for FY 04 would fund over 18 percent of
APPE.

For Congress to fund a program below its authorized maximum is not uncommon, particularly
when a program isriddled with problems serious enough to endanger its efficacy. If IDEA were fully
funded today, states would sill be faced with escalating specia education costs. So rather than just
focusng on “fully funding” the program, Congress should take steps to assure that states are not left
stranded by spiraling costs they are mandated to cover.

H.R. 1350 would authorize appropriations that would alow Congress to meet 40 percent of
APPE in seven years, with annua increases of over $2 billion. In fact, both the Senate Budget Resolution
and Chairman Gregg's comprehensive education hill, S. 4, propose significant IDEA funding increases to
achieve full-funding, or 40-percent-of-APPE, in 2009. In contragt, the existing mandatory spending
proposa, S. 939, does not reach that level until 2011. Asthe evidence shows, it unquestionably is
Republicans who have shown the strongest commitment to increasing IDEA funding.

Mandatory Versus “ Full Funding”

The Republican spending plan® would “fully fund” IDEA by 2009. In comparison, legidation
seeking mandatory funding offered by Senate Democrats, S. 939, does not reach full funding until 2011,
or even later. Thisisbecause S. 939 seeks to make dl funding above the FY 03 level mandatory, while
leaving the rest discretionary. Mandatory funding is not subject to the congressiond gppropriations
process or budget rules, asis discretionary funding.  If funding increases are made mandatory
entitlements for FY 04 appropriations, then the already budgeted increase of $2.2 billion in Function 500
for IDEA will be open to other spending possihbilities within the function. Generdly, any chdlenge of this
“freed-up” discretionary spending —even if it is, for example, wasteful or redundant —would not be
subject to a 60-vote budget point of order.

Mandatory funding under S. 939 is no guarantee of “full funding.” Infact, it may bejust the
opposite because only hdf of the money is* guaranteed,” while the current base leve (roughly hdf of the
full-funding amount) would remain discretionary. Even though proponents of mandatory funding promise

29 Recent research has shown it is actually alittle less, 1.9 times as costly. Chambers, Parrish
and Harr, p. 8.

%0Based on the Budget Resolution’s projection of funding levels and H.R. 1350. Senator Gregg
has expressed support for the spending levels authorized in H.R. 1350, although in his bipartisan bill the
levels were left open to be settled on the floor.
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their approach getsto “full funding,” under their plan, only new money is mandatory. Asareault, the
discretionary base funding could be reduced by an equivaent amount of the new mandatory funding each
year and the net effect would be to level fund the program.

Republicans Have Dramatically Increased IDEA Funding

The most dramatic increasesin Part B IDEA grants to states funding have al occurred under
Republican control of Congress and/or the White House. The FY 03 Appropriations bill increased Part B
funding by $1.3 billion, or 18 percent, over last year, from aprogram level of $7.5 billionin FY02 to $8.9
billion. In his budget for FY 04, President Bush requested another $1 billion increase over the level he
requested in FY03. The Republican Congress has dready increased funding for Part B of IDEA by 282
percent since 1996.

In comparison, during Democrat control of Congressin the 1980s, IDEA spending was one of

the few gppropriations that did not grow. In fact, in many of those years the federal government covered
less of the states' APPE for disabled children than it had the year before. (see chart)

Full Funding
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The Blank Check Problem

The growth in the number of disabled children under IDEA has prompted concern that the law
encourages states to identify students as disabled even if they may not actudly quaify assuch.3! States
are faced with skyrocketing costs of specid education and a cgp on the amount the federal government
will cover, and, to alarge degree, they have federal mandates to blame for driving up the costs of specid
educstion.

In 1997, reforms were adopted to address this concern. The amount of the IDEA grant to States,
which is cdculated based on the number of disabled children, was capped at the 1999 level of $4.9
billion. All additiond funding, which was $5.1 billion for FY 03, is now digtributed through another
formula: 85 percent of the additiond funding is distributed based on the total number of school-aged
children in the state and 15 percent is distributed based on the state’' s share of children living in poor
families. Almogt haf of the current grant is il distributed based on the number of disabled a state
identified as of 1999.

H.R. 1350 would attempt to address the problem by placing a cap on the number of children
upon which the grant will be based as equal to 13.5 percent of the stat€' s school-age population.
However, because most sates relevant number of identified children is sgnificantly lower than 13.5

3IMarie Gryphon and David Salisbury, Escaping IDEA: Freeing Parents, Teachers and
Sudents through Deregulation and Choice, CATO, July 10, 2002.
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percent, under H.R. 1350 these states will ill have a significant incentive to over-identify as Congress
reaches the full-funding year and provides states the maximum authorized grants. In contrast, S. 1248
immediately addresses the issue of over-identification by locking in place each state€' s percentage for the
2002-03 school year —anumber that cannot be manipulated. Moving forward, S. 1248 caculates each
gate' s maximum grant based on what it would have received as a maximum grant for 2002-03 and
updates this figure based on the census and poverty caculations in the permanent formula thereby taking
away any fiscd incentive to over-identify in future years.

Conclusion

The primary god of IDEA must be to improve educationa outcomes for individuas with
disabilities. Through the reauthorization process, Congress has a chance to address the shortcomings
identified by the President and his Commission on Speciad Education and adopt cregtive solutionsto
better educate disabled children. Converting IDEA into an entitlement program would stymie such
efforts. Meanwhile, Republicans remain committed to adequately funding specid educetion, and are
putting authorized gppropriations on track to meet “full funding” by 2009.

The difficulties schools face in administering IDEA are not new. Many of IDEA’sflaws, such as
cumbersome paperwork requirements, are due not to direct federa mandate but to states' desire to avert
lawsuits. If funding levels were to become guaranteed, states would have far lessincentive to make
improvements.

I ssues with the disciplinary provisions, the paperwork burden, procedura excesses, and over-
identification have been tackled by Congresses before in efforts that have yielded |ess than satisfactory
results. Thereis more work to be done with IDEA, and Congress should not convert it into an
entitlement, virtualy seding the program off from review. Doing so would lock disabled children into a
flawed educationa system. It would aso relegate more and more of the continually increasing financia
burden of specid education to the States.
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